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THE THREE-MILE LIMIT 


By Tuomas Bary, D.C.L., LL.D. 
Associate of the Institute of International Law 


I. GENERAL CONCLUSIONS 


After any close inquiry into the present authority of the rule of the three- 
mile limit of territorial waters, the candid observer will probably come to the 
conclusion that the rule, while not infrequently attacked in theory, is su- 
preme in practice. Diplomatists seldom or never question it; professors 
occasionally do. In the actual conduct of affairs, it is seldom challenged, 
and never successfully so. It must be premised that in what follows there is 
left out of account altogether the question of bays and gulfs. This is a differ- 
ent and more difficult question which can best be treated separately. 

The prescriptions of international law must be based on broad grounds of 
common sense and utility, of course paying due regard to practice. It is 
obviously of the utmost importance to have a definite, easily fixed, and clear 
limit for territorial waters; and it is of great importance, though not of equal 
importance, that it should be the same for all purposes, so that disputes, con- 
fusion and mistakes may be absolutely avoided, and one clear rule established 
and universally known. It is largely this clearness and certainty which 
make the three-mile rule so acceptable and authoritative in practice. 

The so-called three-mile limit fulfills admirably all these important require- 
ments. It may be that a more extensive limit might have been preferable if 
one were legislating for the world, but we must take the limit as we find it. 
It is quite true that it is not an ancient limit, and that its general acceptance 
goes back only to the end of the eighteenth century. But during the nine- 
teenth century it has been virtually unchallenged in practice, and it has been 
asserted as law by the most eminent statesmen and in the most formal docu- 
ments. Few if any countries have ever formally contradicted it during that 
period, and none has ever successfully enforced a different rule on unwilling 
contemporaries. It has, what is still more important, sunk into, and become 
firmly rooted in, the consciousness of all seafaring men, who are not experts 
in law, and whose ideas it is dangerous to unsettle. 

As to the desirability, and indeed necessity, of a single zone, applicable to 
all cases, Dana says: “ In later times, it is safe to infer that judicial, as well as 
political tribunals will insist on one line of marine territorial jurisdiction for 
the exercise of force on foreign vessels, in time of peace, for all purposes 
alike.’’! 


1 Wheaton’s International Law, note on § 108. 
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This seems reasonable. Seamen, with whose affairs the limit is mainly 
concerned, are only perplexed by a complication of zones. The ordinary 
master of a merchantman or fishing-boat understands very well “‘the three- 
mile limit’’; but he will be confused and paralyzed by a complication of 
different zones ideally suited to different purposes. The practically cogent 
objections to a variety of zones for different purposes have been so well stated 
by De Magalhaes,? that it is unnecessary to enlarge further on the point. 
Mr. Wickersham’s criticism on Magalhaes’ opinion is based on extremely 
slender facts, and is scarcely worthy of his otherwise most admirable memo- 
randum. Professor P. M. Brown of Princeton attacks the single three-mile 
limit as inadequate ;* but he does not say what he would put in its place, and 
he admits there is an ‘‘assumed necessity” for an express agreement among 
nations for any departure from the three-mile standard. Of no rule what- 
ever in any branch of international law can it be predicated that no author 
has ever contradicted it, or that no infringement of it has ever taken place. 
The three-mile limit rule has, however, in modern times been as little in- 
fringed in practice and as little contradicted by practical diplomatists as any 
rule of law. True, so far as authors are concerned, the rule was long capable 
of being represented in the double form of “three miles or the range of 
cannon-shot.”’ This was not an alternative rule, but an alternative descrip- 
tion. The two things were approximately equal, and the former could be 
represented as a convenient and fixed equivalent for the latter. But by 
1865, when it became evident that the range of cannon was rapidly increas- 
ing, the “‘three-mile limit” had beeome firmly fixed in the general conscious- 
ness of the world, altogether apart from any question of the range of artillery. 
We accordingly find the most modern authors, Calvo, Phillimore, T. J. 
Lawrence, Pitt-Cobbett, Raestad, Holland, and Oppenheim, treating it as 
a substantive established rule, by that time too well settled to be displaced 
by reference to the actual range of cannon-shot. The only conspicuous 
exception is De Martens, and it is significant that he was a Russian official. 
Hall is very dubious on the matter, and so is Westlake. It may be at once 
admitted that there is a general disposition on the part of authors to deplore 
the limit as too restricted, but the above-named recent writers concur in 
declaring that any alteration in this respect must be effected by treaty or by 
universal consent. 

Thus Calvo says: “‘ La démarcation de trois milles marines constitue au point 
de vue international, une régle fixée, qui dott étre observée et respectée toutes les 
fois que les traités n’en ont pas établi d’autre.”” He adds (if we may translate): 
“Tf we reject the absolute principle of the freedom of the seas, on any plau- 
sible but essentially unjust course of reasoning, we arrive at practical con- 

2 Observations on Dr. Schiicking’s memorandum for the League of Nations Committee of 


Experts. Special Supplement to this Journau, Vol. 20 (1926), p. 120 et seq. 
* This JouRNAL, Vol. 17 (1923), p. 89. 
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sequences which neither cool reason nor equity can accept, we perpetuate 
occasions of conflict, and we introduce a profound and dangerous disturbance 
into the maritime relations of states.’ 4 

Phillimore, although, like other authors, speaking of “three miles or the 
distance of a cannon-shot,’’ shows clearly that the true limit is three miles, 
and the additional words “or the distance of a cannon-shot,”’ descriptive only 
and not alternative. For he observes: 

The limit of territorial waters has been fixed at a marine league, be- 
cause that was supposed to be the utmost distance to which a cannon- 
shot from the shore could reach. The great improvements recently 
effected in artillery seem to make it desirable that this distance should be 
increased, but it must be by the general consent of nations, or by specific 
treaty with particular states. 


Pitt-Cobbett says: 


The limit of this zone is commonly recognized as extending to three 
miles from low-water mark. It may, indeed be that the present limit, 
in view of modern conditions, needs to be extended; but, however de- 
sirable such an extension of territorial rights may be for some purposes, 
it must, until ratified by common usage or international agreement, be 
regarded as inadmissable, and as an infringement of the principle of the 
freedom of the seas.® 


On the other hand, among fairly recent writers, Perels, Bonfils, Desjardins, 
Holtzendorff, and Pradiér-Fodéré, repeat the ‘‘range of shot” rule, without 
any reference to the three-mile limit. It can only be said that their view 
takes insufficient account of international practice, which has preferred to 
rely on a definite, well-known and now long-established limit, rather than to 
plunge the world into an unending uncertainty dependent on gunnery im- 
provements. None of the above enter upon the question in any detail. 
But Latour and Fulton, who adopt the same view do soon more detailed 
grounds. 

Latour ’ says that the limit of three miles in respect of fisheries is one which 
is generally admitted, and appears adequate to protect the interests of the 
inhabitants of the littoral region. Elsewhere (p. 37) he says that the range 
of cannon is the limit of territorial waters—‘‘the farthest range of the best 
artillery.” The inconsistency of these views is obvious; for if territorial 
waters extend to, say twenty miles, with the newest gunshot, it seems ex- 
traordinary to allow foreign fishing in them beyond the mere three. He 
says, himself (p. 17), that “foreign ships have the right of navigating in 
territorial waters, though not of fishing there’’; although he has told us that the 
limit in respect of fisheries is only one of three miles! 


4 Droit International, §356. 5 International Law, §198. 
* Leading Cases on International Law, 4th ed. by Bellot, p. 144. 
7 La Mer Territoriale, 1889, p. 134. 
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Mr. Fulton,’ by a profuse citation of instances of regulation, or proposed 
regulation, of territorial waters beyond the three-mile limit, attempts to 
create the impression that no certain rule on the subject exists. He ignores 
the importance of the fact that no cases can be cited in which the wider 
limits claimed have been actually enforced; at all events he cites none. Nor 
does he realize the overwhelming weight of general opinion which can never 
be set aside by sporadic verbal contradictions or even acts. There are few 
laws which can be said never to have been contradicted or broken. His 
work, which is conspicuous for research, is in reality a subtle advocacy of a 
wide zone. 

On the other hand, the conclusion of Mr. Raestad, a former Norwegian 
Prime Minister, is that in matters of fishery, the great maritime Powers, 
which have imposed upon themselves a limit of three miles, are not obliged 
to respect newly asserted claims to a larger limit on the part of other Powers, 
though they may be obliged to continue to respect extended limits which 
they may have recognized as valid in former days, prior to the general adop- 
tion of the three-mile limit. He adds that ‘‘la limite de la portée du canon a, 
en réalité perdu toute sa force légale.’’® 

The general rule was stated recently (1910) and authoritatively by the 
eminent Argentine authority on the law of nations, Dr. Luis Drago: “The 
Treaty of 1818 is . . . one of the few which mark an era in the diplomacy of 
the world. . . . Itis the very first which converted the rule of the cannon- 
shot into the three marine miles of coastal jurisdiction.”” And, although he 
states that there is ‘‘no rule which can be considered final,” he speaks of 
“the old rule of the cannon-shot, crystallized into the present three marine 
miles, . . .” which ‘“‘may be modified at a later period, inasmuch as certain 
nations claim a wider jurisdiction.” (Italics ours.)** And Baron de Cour- 
cel, presiding at the Fur Seal Arbitration in 1893, says: ‘“‘I find nothing 
incompatible with the extension of a three-mile limit principle to a larger 
extent if and when the assent of other nations is secured.’’ (Italics ours.) " 
Sir T. E. Holland observes decisively: 

Most authorities would, I think, agree that the line between “‘terri- 
torial waters” and “the high seas” is drawn by international law, if 
drawn by it anywhere, at a distance of three miles from low water mark. 
In the first place, the ridiculously wide claims made on behalf of certain 
states, by medieval jurists were cut down by Grotius to so much water as 
can be controlled from the land. The Grotian formula was then cut 
down by Bynkershoek with reference to the range of cannon; and, 


finally, this somewhat variable test was, before the end of the eighteenth 
century . . . superseded by the hard-and-fast rule of the three-mile 


8 The Sovereignty of the Seas. 

*In his monograph La Mer Territoriale, 1913, p. 180. See also Raestad, R. G. D. I. P., 
1912, p. 598, “La Portée du Canon.” 

1 North Atlantic Fisheries Arbitration (Dissent from Award), I, pp. 104, 109. 

4 British oral Argument, p. 480. 
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limit, which has since received recognition in treaties, legislation and 
judicial decisions. . . . The three-mile limit has, no doubt, become in- 
adequate in consequence of the increased range of modern cannon, but 
no other can be substituted for it without express agreement of the 
Powers.” 


Mr. T. W. Balch, ‘Is Hudson Bay a Closed or an Open Sea?” gives an 
excellent résumé of the whole question.“ Nys™ put the three-mile limit 
forward as a general contemporary rule of international law, and Lapra- 
delle “ also criticizes the modern application of the “‘cannon-shot”’ rule.¥ 

In this treatment of the definite three-mile limit, irrespective of the range 
of ordnance, as having superseded the “‘cannon-shot”’ rule, such writers and 
statesmen only followed what was the actual practice of nations. In inter- 
national discussions, the ‘‘three-mile limit’? was constantly invoked; in 
international treaties it was constantly applied; in the statements of respon- 
sible speakers and ministers it was continually occurring. Instances of this 
are innumerable, but some will be found collected below. Nor did any state 
ever, so far as can be seen, distinctly put forward in correspondence with 
other states the contention that the increase of gun-range automatically 
increased the limit. Such a contention would have been so impractical, 
displacing a certain rule in favor of a vague and fluctuating one, that it could 
never have been seriously advanced. The nearest approach to such a 
corrttention was that put forward by the United States in the Behring Sea 
Case, and it was decisively rejected. The claim of Spain and Portugal toa 
six-mile limit was not based on gunnery: it was an ancient claim dating from 
times when guns had nothing like so wide a range. Similarly, the claim of 
the Scandinavian states to a four-mile limit was a contention ante-dating 
the increased range of gunnery, and of course quite independent of it. 

Mr. Seward exploded by anticipation in 1862, the idea that the increased 
range of ordnance could affect the limit of territorial waters. 


It must always be a matter of uncertainty and dispute, at which point 
the force of arms, exerted on the coast, can actually reach. The publi- 
cists rather advanced forward than reached a solution when they laid 
down the rule that the limit of the force is the range of a cannon-ball. 
The range of a cannon-ball is shorter or longer according to the circum- 
stances of projection, and it must be always liable to change with the im- 
provement of the science of ordnance. Such uncertainty upon a point 
of jurisdiction or sovereignty would be productive of many and endless 
controversies and conflicts. A more practical limit of national juris- 
diction upon the high seas was indispensably necessary, and this was 
found, as the undersigned thinks, in fixing the limit at three miles from 


® Letters to the Times. 

% This JourNaAL, Vol. 6 (1912), p. 409. See also ibid., Vol. 7 (1913), p. 546. 

“See Judge de Ryckere in Le Droit Maritime. 

*R.G. D. I. P., 1898, pp. 264, 309. 16 See Raestad, op. cit., p. 60, note. 
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the coast. . . . While it is not insisted that all nations have |expressly?] 
accepted or acquiesced and bound themselves to abide by thisrule . . . 
yet, three points are insisted on by the United States: 


(1) That this limit has been generally recognized by all nations; 

(2) That no other general rule has been accepted; 

(3) That if any state has succeeded in fixing for itself a larger limit, 
this has been done by the exercise of maritime power, and 
constitutes an exception to the general understanding which 
fixes the range of a cannon-shot (when it is made the test of 
jurisdiction) at three miles. So generally is this rule accepted 
that writers commonly use the expressions of ‘‘range of can- 
non-shot”’ and ‘“‘three miles’’ as equivalents of each other. 
In other cases, they use the latter expression as a substitute 
for the former. 


Mr. Seward, in 1863, in a further letter to the Spanish Minister on the 
same subject of the Spanish claim to a six-mile limit, added: 

It cannot be admitted, nor indeed is Mr. Tessara understood to claim, 
that the mere assertion of a sovereign, by an act of legislature however 
solemn, can have the effect to establish and fix its external maritime 
jurisdiction. His right to a jurisdiction of three miles is derived, not 
from his own decree, but from the law of nations. . . . Hecannot, by a 
mere decree, extend the limit and fix it at six miles, because, if he could, 
he could in the same manner, and upon motives of interest, ambition, or 
even upon caprice, fix it at ten or twenty, or fifty miles, without the con- 
sent or acquiescence of other Powers which have a common right with 
himself in the freedom of all the oceans. Such a pretension could never 
be successfully or rightfully maintained.” 


And Mr. Olney, United States Secretary of State, in a note to the Dutch 
Minister in 1896, while agreeing that an extension of jurisdiction to six miles 
might be advisable, distinctly said that such an extension could be “a modifi- 
cation of existing international law.” 

Lord Fitzmaurice, speaking for the British Government in the House of 
Lords in 1907, repeated, as did Lord Grey of Falloden in 1908, what had been 
laid down by Earl Granville in 1870, by Seward in 1862, by Fish in 1875, and 
by Bayard in 1887, that three miles was the limit, including bays within a 
six-mile line. The British-American and Anglo-French Fisheries Treaties 
adopt the three-mile limit; so do the Suez Canal Convention and the North 
Sea Fisheries Convention. So does the celebrated Territorial Waters 
Jurisdiction Act. Spain, insisting on a six-mile limit, was obliged to recog- 
nize a three-mile one. Russia, itself, has often enunciated a three-mile 
limit,!* and has on various occasions, from 1821 onward, been compelled to 
recede from more extended claims. The United States, in the Fur Seal 


17 Appendix to U. 8. Case, Fur Seal Arbitration, p. 250. 
18 See AFFIRMATIONS OF THE THREE-MILE RULE, paragraphs nos. 10, 11, and 18, below, 


pp. 520-521. 
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Arbitration, 1893, did not venture to argue that the zone of territorial 
waters had been extended by the increased range of cannon; they simply 
argued that they were entitled to protect “therein’’ seals beyond “the three- 
mile zone’’; and the arbitrators decided against them. 

That eminently progressive and fair-minded jurist, Dr. T. M.’C. Asser, 
found formally, in the cases of The James Hamilton Lewis and The C. H. 
White, that the seizure by a Russian cruiser of a United States ‘“‘sealer’’ on 
suspicion was unjustified, when it took place at a distance variously esti- 
mated at from eleven to twenty miles from the Russian shore. The Russians 
(it was in 1902) skilfully urged against the United States their own contention 
in the Fur Seal Arbitration, that fur seals of American provenance might be 
forcibly protected far out at sea, and contended that they were not estopped 
from contradicting the findings of the Fur Seal arbitrators. But Mr. Asser 
held that neither were the United States estopped by their former contention; 
and he went on to declare that the seizure was in any event effected outside 
the territorial waters of Russia, as indeed was admitted (“‘ce qui du reste est 
admis par les deux parties’’); and to lay down emphatically a rule totally 
inconsistent with the existence of any right of police or supervision over the 
high seas in aid of territorial rights or profits: 

[Considérant] que le systéme de la partie défenderesse d’aprés lequel 
il serait permis aux navires de guerre d’un Etat de poursuivre, méme en 
dehors de la mer territoriale, un navire dont |’équipage se serait rendu 
coupable d’un acte illicite dans les eaux territoriales ou sur la territoire 
de cet Etat, ne saurait étre reconnu comme conforme au droit des gens, 
puisque la jurisdiction d’un état ne s’étend pas au dela des limites de la 


mer territoriale, & moins qu’il n’ait été dérogé & cette régle par une 
convention expresse. .. . 


And he awarded $28,588 damages against Russia.” 

Great Britain released Norwegian fishing ships seized outside her three- 
mile limit, 1907, and insisted on Denmark accepting that limit in 1902. 
And ‘‘the three-mile limit” is referred to again and again in the Alaska 
Boundary Arbitration, in 1903. Many more instances are adduced in the 
AFFIRMATIONS, below, p. 517, et seg., but those just enumerated are crucial and 
outstanding ones, either on account of the limit being made to prevail in an 
actual dispute, or on account of the important and historic character of the 
occasion. 

It is possible to find several cases in which municipal laws affect or appear 
to assume jurisdiction beyond the three-mile limit; and by the accumulation 
of such instances, such writers as Mr. Fulton produce an imposing effect, 
which may seem plausible to the uninstructed. But it collapses on the 
slightest examination. Much of this legislation was never intended to apply 
to foreigners or foreign vessels. Much was departmental legislation passed 


19 See Revue de Droit International, 1903, p. 83. 
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without giving a thought to the matter. And if any small residue exists 
which was deliberately intended to be enforced against foreign nations, the 
conclusive fact remains that it never was so enforced against an unwilling 
state. The decisive fact in all international questions is not what states have 
said, but what they have done; and they have never, in practice, successfully 
asserted against a recalcitrant state, a zone exceeding the three-mile limit. 
I proceed to examine the principal supposed instances to the contrary. 

1. The ancient British ‘Hovering Acts,” permitting a certain control for 
customs purposes over foreign ships within twelve miles, and their American 
congeners, have been declared by both the British Phillimore and the Amer- 
ican Dana, as well as the French Latour, impossible to sustain against 
foreign recalcitrants. Dana, moreover, contends that these statutes do not 
pretend to authorize active interference beyond the three-mile zone, but 
only to enable proceedings to be taken against infringers if and when they 
come within the three-mile zone subsequently. And Sir C. Russell (after- 
ward Lord Chief Justice), speaking officially for Great Britain in the Fur 
Seal Case *! says that he thinks the principle of these Acts has not yet become 
international law; it simply rests on mutual voluntary acquiescence.” He 
shows that the British Quarantine Acts, though they may be infringed by 
foreign ships at sea, cannot be enforced until the ship comes to an English 
port.22 The Privy Council state that forcible interference with them at sea 
would be ‘‘unnecessary and illegal.’”’ And the Lord Chief Justice supports 
the same explanation in R.v. Keyn.% Again, analyzing Church v. Hubbart, 
Russell shows that in these revenue cases ‘‘ the whole jurisdiction or assertion 
of authority is not based on the absolute right of one nation to put that 
authority in force, but . . . it is the assertion of a qualified measure of 
protection, depending for its sufficient exercise upon assent’”’ (p. 379). The 
. British Argument in the Fur Seals Case (p. 54), observes, with regard to these 
Customs Acts, that the “‘absence of consent, or acquiescence’’ of other na- 
tions is fatal to a claim which, unlike them, has not obtained the consent or 
acquiescence of other nations. And the English Attorney-General in oral 
argument (p. 384) said that 


it would be exceedingly difficult to justify a seizure under a municipal 
statute outside the limits of territory. . . . While I am not giving up 
any of the rights of the Power I represent, as far as I know (and I have 
had means of enquiring into the matter), there is no case, within a 
reasonable limit of time from the present, in which any seizure has been 
effected under the Hovering Acts by Great Britain which has been in 
any way challenged or brought into question—and no seizure at all in 
recent years that I am able to trace, outside the territorial limits. 


It is believed that these British and American customs statutes may for- 
20 See below, CONTRADICTIONS OF THE THREE-MILE RULE, paragraph no. 1, below, p. 532. 
#1 British Oral Argument, 80. #2 See also pp. 298, 300, 383. 

3 At p. 322. See also p. 552. % Ut infra., 89. 


THE THREE-MILE LIMIT 511 


merly have been occasionally put in force, but as Twiss, approved by T. J. 
Lawrence, “rightly and properly” says, “It is only under the comity * of 
nations in matters of trade and health, that a state can venture to enforce 
any portion of her civil law against vessels which have not as yet come within 
the limits of her maritime jurisdiction.” Clearly, when the Hovering Acts 
were passed, in the eighteenth century, twelve miles was far beyond the 
range of cannon, which was then the accepted limit. Such Acts, therefore, 
depend for their enforcement on the general unwillingness of other nations 
to interfere with a friendly state’s reasonable precautions. They imply no 
international right to interfere with the ships of other states. The reported 
customs claims of Austria, Italy, Chile and France must rest on the same 
precarious basis. 

2. The Spanish and Portuguese claim to a six-mile limit was successfully 
challenged by France and Great Britain, and the Peninsular states withdrew 
their pretensions; Portugal, by formally adopting by legislation the three- 
mile limit, and Spain by tacitly permitting foreign vessels to fish within the 
six-mile boundary, without any solemn protest of force majeure oppressively 
exerted against her.* 

3. The Scandinavian claim to a four-mile limit has been dropped by Den- 
mark. It rests on the fact that the Scandinavian measure corresponding to 
the “‘league”’ is a mil of four nautical miles. This unit was therefore the 
natural one for them to employ in municipal decrees. I do not find that 
Sweden and Norway have anywhere upheld that extended limit against 
recalcitrant Powers. There have been few occasions for them to do so.?” 
Fulton‘says that, unlike the Peninsular fisheries, the Scandinavian fisheries 
(even on the high seas) have been little resorted to by foreign fishermen, on 
account of the rough and rocky bottom and the great depth of the water, 
which make it unsuitable for trawlers. Sweden and Norway, however, 
declined to sign the North Sea Convention, and have not adhered to it, and it 
may quite fairly be argued that these countries have, by prescription, ac- 
quired the right to an extended (four-mile) limit, analogous to the rights 
claimed by long prescription in certain wide bays (such as those claimed by 
the United States in Delaware Bay). 

4. The Costa Rica Packet case, in which the three-mile limit was flatly 
denied by the sole arbitrator, amounts to no more than the personal opinion 
of the eminent Russian jurist (De Martens) who was the arbitrator. The 
opinion of no one, however eminent, can fix the limit of territorial waters at a 

* J. e., only by civility and consideration. Mr. Fish’s statement in his letter of Jan. 22, 
1875, to Sir E. Thornton entirely confirms this. See below, Contr’ ICTIONS, paragraph no. 
2, below, p. 533. 

*® See Fulton, The Sovereignty of the Seas, p. 667. But cf. Boyé’s assertion that France 
failed to secure any express acknowledgment from Spain of her right to fish up to three miles. 
IV, No. 32, below, p. 536. 


27 See the scanty and inconclusive material, as collected by Judge Boyé, 33rd Report of the 
International Law Association (Stockholm Conference, 1924), at pp. 306, 307, 310, et seq. 
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new boundary of his own invention, which never was nor had been the 
boundary, and which did not even correspond with the range of guns. The 
opinions of Courcel and Drago, Phillimore, T. J. Lawrence, Pitt-Cobbett, 
Holland and Twiss, above cited, to the effect that the common assent of 
nations is necessary to displace the three-mile rule, is overwhelmingly against 
him. His Russian nationality no doubt predisposed him to favor a wide 
extension of the marginal zone. It must be added that it was not necessary 
to his decision, as he found that the facts alleged took place outside the 
ten-mile limit which he favored. 

5. The protection by Great Britain of the Pearl Fisheries of Ceylon,?* eight 
to twenty miles from shore. This may be based on three grounds: 


(i) Ancient prescription: these fisheries have never been interfered 
with by any but the rulers of Ceylon, from time immemorial. 

(ii) Comity: other nations have not seen fit to contest them, though 
they might lawfully do so at any time. 

(iii) Actual occupation of the bed of the sea. There seems no reason 
why the oyster-beds, being a fixed portion of the bed of the sea, 
should not be capable of occupation merely because they are 
covered by water. If the sea overflowed a valuable quarry on 
land, it would seem nonetheless to remain the property of the 
state; and so, coal mines are worked in Cumberland, in Great 
Britain, far out beyond the three-mile limit. 


Professor Angell, a high authority, adopts the second view: 


But it is to be presumed that this is done under sufferance of other 
Powers, because they have no interest in interfering with the pursuits of 
the pearl-divers. Should they claim the right to seek pearls in these 
waters, it is not easy to see how Great Britain could oppose any argu- 
ment except that of long acquiescence by them in her exclusive posses- 
sion of the pearl ground; and it is questionable whether that argument 
would have much weight.** 


Mr. Balch adopts the first view, and rests the claim on prescription.” 

The Lord Chief Justice in R. v. Keyn, observed * that ‘‘where the sea, or 
the bed on which it rests, can be physically occupied permanently, it may be 
made subject to occupation in the same manner as unoccupied territory.”’ 
The British Argument in the Fur Seal Case (p. 52) says: ‘‘Such claim may 
legitimately be made to oyster-beds, pear! fisheries and coral reefs; and in the 


28 Coral fisheries in France and Italy have been asserted to be subject to similar regula- 
tion far out at sea. But Marquis Visconti-Venosta, in the Fur Seal Arbitration, took 
occasion to say that such Italian legislation was only binding on Italian subjects. (Fur Seal 
Arbitration Proceedings, Oral Argument of Messrs. Carter and Coudert, p. 300.) 

29 Professor J. B. Angell, in the Forum, November, 1889. 

*° Other high authorities take the third view. See this JourNAL, Vol. 6 (1912), p. 409. 

31 Law Rep. 2 Exch. Div. 63. 
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same way, mines . . . may be worked out under the sea below low water 
mark.” 

6. The St. Helena “‘ Hovering” Act, 1816. This prohibited British vessels 
from approaching without license, and non-British vessels from remaining 
within twenty-four miles of St. Helena, after being warned to leave. But— 

(1) It was adopted with the consent of all the Powers concerned in the 
pacification of Europe; 

(2) And apparently with that of the United States, which were told that 
the conclusion of a commercial treaty with Great Britain would be 
subject to its acceptance; 

(3) And it only lasted five years, as Napoleon I died in that time. 

Probably it rested like the Hovering Acts *® solely on comity and the 
willingness of the other nations to oblige. Sir Erskine Holland remarks: 
‘‘Whether the statute would have been enforced in any case in which the 
United States had thought fit to protest against its application, it is not easy 
to say.”’ 

7. The Russian claims made in 1821 to one hundred miles of sea off the 
coast of Alaska were at once firmly denied by Britain and the United States, 
and were abandoned by Russia in the treaty of 1822, never having in fact 
been put in force. The Russian claims made in 1911 to a twelve-mile limit 
in the White Sea, were equally firmly met and equally abortive. 

8. The French regulation in 1829 of trawling within three leagues of the 
shore, and a similar regulation of 1862, can only have been intended to apply 
to French subjects. In 1862, they would otherwise have been directly con- 
trary to the Franco-British treaty of 1839. Also they would be quite in- 
consistent with the subsequent French insistence on the admission of French 
boats to fish within two leagues of the coast of Spain. 

9. Other cases * are ex parte declarations of individual Powers which could 
not stand if challenged by others. 

The only declarations of responsible parties flatly denying the three-mile 
limit which are known to me are: 

(i) The Italian Admiralty circulars of 1862, 1866, stating that the limit 
was the range of cannon. (But this was then, as observed above, treated as 
equivalent to three miles.) 

(ii) The Marquis of Salisbury and the Earl of Halsbury’s speeches to the 
same effect in the House of Lords in 1895. These were probably ex parte 
statements, made to attack and embarrass the Liberal Government then in 
power. 

(iii) Phelps’ depreciatory remarks as an advocate in the Fur Seal Case. 

And, if the International Law Institute in 1894 adopted a draft code con- 
taining a declaration in favor of a six-mile limit, the drafts presented to the 

2 See no. 1, above, p. 510. 3 International Studies, p. 183 
* See below, Conrrapictions, p. 532. 
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International Law Association in 1924 all affirmed the old rule of three miles. 
The Institute’s decision was clearly a recommendation only, for nobody ever 
said that a six-mile limit had obtained the general assent of nations, or even 
represented the range of cannon. Dr. Schiicking’s first draft code prepared 
for the Geneva Committee in 1926 suggested a limit of six miles, and even 
added an indefinite extension for customs, health and defensive purposes. 
But, after cogent criticism from Dr. de Magalhaes and Mr. Wickersham, 
three miles were accepted by Dr. Schiicking in his amended draft, though 
the dangerous concession of ‘‘administrative rights” beyond, to an indefinite 
extent, was retained, with a nebulous international office as a safeguard, 
exclusive fishery rights being left in statu quo. The International Law 
Association, at its session at Stockholm in 1924, seemed distinctly suspicious 
of the bureaucratic control proposed by the Geneva experts. Of the speakers 
at its conference, very few (Dr. Alvarez, Mr. Frederiksen, Mr. Witenberg) 
preferred six miles. Professor Pearce Higgins and Dr. Bisschop forcibly 
condemned the idea of an international office to partition the high seas. 

In the British Counter Case, and even better in the British Argument, 
presented in the Fur Seal Fishery arbitration Proceedings (VIII: 75, X: 38), 
there is an excellent analysis and critical explanation of the supposed cases in 
which municipal legislation was represented as exceeding the three-mile 
limit. These may be briefly summarized: 

(a) Falkland Islands Statute, 1881. Only covers “the limits of this 
Colony” and its dependencies, and therefore implicitly enacts 
the usual limit. 

(b) New Zealand, 1863. Only covers waters ‘in the Colony.” 

(c) CapeofGood Hope. Only applies to certain islands, not to waters. 

(d) Canada, 1886. Asserts no jurisdiction outside territorial waters. 

(e) Newfoundland. Ditto. No jurisdiction asserted beyond three- 
mile limit. 

(f) Jan Meyen. Rests on international convention. 

(g) Russia. Does not affect foreigners. Prize Law of 1869 limits the 
jurisdictional waters of Russia to three miles. 

(h) Uruguay. Does not extend beyond ordinary territorial juris- 
diction. 

(i) Chile, 1892. Limited to territorial waters. 

(j) Argentina. Ditto. 

(k) Japan, 1885. Official memorandum (1891) states there are no 
means of checking foreign poachers “outside the line of territorial 
limit fixed by international law.” 

(I) Russia, 1881. Applies only to territorial waters. 

(m) Ireland, 1868. Never applied beyond territorial limits. 

(n) Scotland, 1869, etc. Never applied beyond territorial limits. 

(0) Ceylon. Submerged deposits, regulated by long prescription of time. 

(p) Australia. Affects subjects only. 
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France, 1862. Must have affected French subjects alone; other- 
wise would have infringed British convention of 1839. Alleged 
legislation as to coral fisheries not verified by evidence. General 
French rule (March 1, 1888) is three miles only, for exclusive 
fishing. 

(r) Italy, 1877. Applies only to territorial waters. No evidence that 
foreigners have been affected outside them. 

(s) Norway. Not shown to apply to foreigners. 

(t) Panama. Not shown to apply to foreigners. 

(u) Mexico. Only refer to the waters of the Republic. 


The rule, enunciated by Canning in 1824, and repeated by Drago in 1910, 
has therefore the support of practice as well as of inherent convenience; and 
the only alternative to it is to permit the limit to be fixed at the arbitrary will 
of nations, or their changing ideas of the range of artillery, with the result of 
abolishing the great principle established by Grotius, of the Freedom of the 
Seas. 

It has sometimes been said that it is impossible and confusing to draw a 
line which shall follow exactly at three miles’ distance all the sinuosities of a 
complicated coast. But there is no need to amuse oneself by drawing such 
aline. The only, and the very simple, question to answer is, in each case, 
“Was the locus within three miles of any point (island or mainland) of the 
territorial power’s coast?” On the other hand, if we close a gulf or bay by a 


six-mile, or ten-mile, imaginary line, it must always be a problematical 
question where the line is to be drawn. 

A word or two may now be said concerning the origin of the three-mile 
limit. 


II. 


The usual theory is that the rule arose as a more definite equivalent for a 
supposed earlier rule, once popular, which limited the range of territorial 
waters to the range of cannon-shot from the shore. It has been well observed 
that this assumed earlier rule has no support in common sense, and (except in 
the case of fortified harbors) no support in early practice. Coasts are de- 
fended as much by fleets as by forts; and no state places, an unbroken chain 
of cannon round its shores!** And it may be that those authors are right 
who represent the three-mile limit as independent altogether of Grotius’ 
suggestion, filled out by Bynkershoek, that the limit of jurisdiction is coin- 

* The rule (if it arose in this way at all) probably arose in relation to neutral obligations in 
harbors. Captures could not be made within reach of the guns which were, or might be, 
mounted there. See the English case (1760), quoted by Fulton (Sovereignty of the Seas, p. 
577), where a French prize was released, as taken in a port belonging to the King of Spain 
“within reach of hiscannon.” The treaty between Morocco and the United States, in 1785, 
limits the neutral protection to “la portée du canon des chateauz,”’ i. e., actual guns in position. 
And some treaties of the period expressly declare that it does not matter whether guns are 
actually in position or not. (France-Tunis, May 25, 1795.) 
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cident with the limit of force. If their view is adopted, ‘‘cannon-shot”’ 
becomes rather an equivalent for ‘“‘three miles” than vice versa. It was a 
familiar measure, like a bow-shot, and was adopted as a handy way of ex- 
pressing for practical men the mathematical and abstract conception of a 
nautical league. Whatever the reason, Denmark (including Norway) intro- 
duced the league as the limit for fishery purposes in 1743, and for neutrality 
purposes in 1745.** This was followed by Sweden, at any rate for neutral- 
ity purposes. Galiani, in 1782, proposed to substitute the league univer- 
sally for the uncertain range of cannon; and the United States, acting 
upon this suggestion (in a declaration of neutrality of April 22, 1793, and 
more emphatically in the Act of Congress of June 5, 1794),*” expressly fixed 
the limit of their territorial waters at a league, or three miles. The British 
prize judge, Scott, in the case of the T’wee Gebroeders (1800), held formerly 
that three miles was the limit of neutral territorial waters. And in 1812, 
this was followed by Judge Story in America in the case of The Ann. 

It is not improbable, therefore, that the marine league was recognized as a 
proper limit earlier than is generally thought. The Scandinavians have long 
claimed a mil of territorial waters, and it is only a minor variation, that this 
is four miles and not the more usual three (1/15 of a degree, instead of 
1/20).38 In a Scottish case of 1761, it having been proved that the vessel 
was captured within “a German mile,” of the Danish realm, she was ordered 
to be released to the King of Denmark (The Joanna Katherine, infra), and 
this was long before the date of Galiani’s treatise and the cases of The Twee 
Gebroeders and The Ann. 

We may perhaps conclude therefore, that ‘‘the league”’ (of three or four 
miles), and ‘‘the cannon-shot’”’ were contemporaneous ideas (if, indeed, the 
former were not the earlier). The one was more certain and convenient, the 
other seemed to rest on a more plausible scientific basis (‘‘Power is the 
measure of dominion’). Raestad observes, with regard to the ‘‘cannon- 
shot” theory, that it was originally a limitation, proposed and accepted as 
more tolerable than the old “‘ hundred miles,” “‘ visible horizon,’’ and the like. 
Now, he says, it is used as a means of attempting to extend the three-mile 
limit. ... “It is as mistaken, from the standpoint of the law as it stands, 
to rely on the actual range of artillery as it is to imagine that the three-mile 
limit rests today on the basis of the range of artillery’’ (p. 168). 

The whole world, and especially the sea-faring world, had become thor- 
oughly familiar by the end of the nineteenth century, with the notion that 

% Raestad, Mer Territoriale, p. 131. 

47 Raestad, Mer Territoriale, p. 133. 

38 Judge Thorwald Boyé’s paper on “Territorial Waters, with Special Reference to Nor- 
wegian legislation,” which was presented to the Stockholm Conference of the International 
Law Association in 1924, contains a quantity of valuable and well-arranged material on this 
head. See Report of the 33rd Conference of the Association, p. 294. Boyé shows that in 


Danish Royal Rescripts of 1745 (neutrality) and 1747 (fisheries), the limit of one mil (four 
nautical miles) had been established; but this, of course, could not bind foreign Powers. 


‘ 
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territorial waters extended seawards for three miles. The idea of a cannon- 
shot limit, whether in fact it was based on academic or on purely praetical 
considerations, remained an aacillary conception. It is attempted to be 
revived in our day in order to supersede the well-accepted three-mile limit, 
in the interest of particular industries. It is contended, however, that, 
whatever its origin, this latter limit has become fixed in the general concep- 
tions of nations, entirely independently of any reference to the range of can- 
non, and that it has uniformly been so treated by statesmen in the practical 
intercourse of nations. 


III. AFFIRMATIONS OF THE THREE-MILE RULE 


1. Denmark, 1761. Ina Scottish case of Benton v. Briork: The Joanna 
Katherina,® it is stated that the British owner of a ship captured by the 
French off the coast of Norway endeavored to stop the sale by the captors, 
on the allegation that she was taken in Danish waters; but, “‘ proof being had 
that she was taken a German mile from the shore, . . . the captor was 
allowed to dispose of her, agreeably to the edicts of the King of Denmark,” 
to whom Norway then belonged. This was a quarter of a century before 
Galiani advanced the rule, and nearly half-a-century before its enunciation 
by Story and Stowell. 

2. Great Britain-United States, 1783. At the time of the negotiation of 
American independence, the British Government was extremely anxious to 
exclude the Americans from fishing within nine miles of the British-American 
coast, and within forty-five miles of Cape Breton Island.” This the Ameri- 
cans refused to concede, and the negotiations nearly failed on that account. 
The treaty in its final form “ appears to concede a right to the Americans to 
take fish ‘‘on the coasts . . . of all His Majesty’s dominions in America,” 
without any limit however narrow. ‘If we had not given way in the article 
of the fishery,’’ says Oswald (November 30, 1783), writing to Townshend in 
England, ‘‘we should have had no treaty at all.””. The war of 1812, however, 
supervened, and Britain claimed that this special liberty of fishing had 
disappeared. 

3. United States, 1815. Monroe (July 21) writes to J. Q. Adams, on the 
occasion of an American fishing boat being warned by a British cruiser to 
remove sixty miles from the shore, speaking of ‘‘our right to the fisheries . . . 
on the main ocean, to the limit of a marine league only from the coast (for the 
pretension to remove us twenty leagues is too absurd to be discussed).’’ * 
The act was promptly disavowed by His Britannic Majesty’s Government,** 
and orders given to prevent its recurrence. 


** Folio Decisions, IV, 143; Faculty Collection, No. 49, p. 104. 

*° See the draft treaty, in J. Adams’ Journal, Nov. 25, 1782; printed in North Atlantic 
Fisheries Arbitration, II, 219. 

Ibid., p. 24. Tbid., p. 263. Tbid., p. 264. 
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4. Britain, 1815. Lord Bathurst (September 14) told Mr. Adams that it 
was by no means the British intention to interrupt the American fishing 
“without the territorial jurisdiction, a marine mile from the shore.” J. Q. 
Adams asserted the old concessions of 1783 as being rights in rem unaffected 
by war.“ 

5. Great Britain, 1815. When Great Britain intimated to the United 
States her opinion that the American fishery rights in Newfoundland, 
et cetera, had been abrogated by the war of 1812, she added that she would 
confine her interdiction of American fishing to the three-mile zone. And the 
Anglo-American treaty of 1818 contains a formal renunciation by the United 
States of the pretension to fish within the three-mile limit; this clause was 
inserted by desire of the Americans, who desired it as implying that Great 
Britain had no power to interfere with fishing outside that zone. (By this 
time, the three-mile limit was regarded as a positive institution, perfectly 
independent of the range of cannon, which is a consideration which never 
occurs in these negotiations.) 

6. Britain-United States, 1818. In the course of consequent negotiations, 
the United States plenipotentiaries (Gallatin and Rush) speak of ‘‘the right 
of fishing in Hudson’s Bay beyond three miles from the shore, a right which 
could not exclusively belong to . . . any nation.” And they accepted a 
general exclusion of three miles from British American coasts, a result em- 
bodied in the Treaty of 1818. 

See a good summary of the history by Rush (ibid, 549) in a letter to Marcy 
(July 18, 1853). N.B.: Reciprocity Treaties existed between 1856-1866, 
and between 1871 and 1885, under which British and American fishermen 
had reciprocal rights up to the water’s edge. 

7. France, 1808. The Tilsit captured American ships in the Baltic off 
Pillau (Prussia). The French prize court held these were good prize, because 
taken more than three miles from the shore. 

8. Canning, 1824. In the course of the Alaskan boundary negotiations, 
Canning distinctly stated that “‘The law of nations assigns the exclusive 
sovereignty of one league to each power on its own coasts.’’*7 The occasion 
of this statement was the issue by Russia, in 1821, of a ukase (September 
4/16) which claimed all the sea from Behring Strait to 51° N. for 100 miles 
from the continents, as Russian. This was the subject of warm protest by 
Britain and the United States. Immediately (in November, 1821), the 
British Government took the opinion of Lord Stowell and Sir C. Robinson, 
the King’s Advocate, who condemned the pretension, and urged remon- 
strance,** which was made by the Foreign Minister, Lord Londonderry, on 


“ Tbid., pp. 265, 268, 269. Oct. 20, 1818. Ibid., p. 306. 

“ De Cussy, Causes Célébres, II, p. 71. 

47 G. Canning to 8S. Canning, Dec. 8, 1824. (Ut infra, p. 208.) 

48 Opinions of Nov. 20, 1821, Dec. 26, 1821. Appendix to Case of the United States, 
Alaska Boundary Arbitration, p. 102. 
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January 18, 1822.49 The Duke of Wellington, at the Conference at Verona, 
saw M. de Lieven on the subject, and obtained from him an assurance that it 
was not the intention of the Russian Government to enforce the ukase, 
beyond cruising close to the shore to warn vessels that it was Russian terri- 
tory.°° Canning (27 September 1822) made a still stronger protest, and had 
little doubt but that the ukase would be publicly recalled, and he instructed 
the Duke to represent his views to the Russian Minister at Verona. An 
interchange of views resulted, pending which the Russian naval authorities 
were instructed ™ in such a sense as was“ de nature d faire suspendre pro- 
visionement leffet de V’Oukase Imperiaie du 4 septembre, 1821.” To 
avoid the shock to Russian amour-propre which would result from an im- 
perative demand for a recall of the ukase, the question was settled by a con- 
vention between Great Britain and Russia in which (under cover of a bound- 
ary convention) freedom of navigation was conventionally adopted. In 
effect, therefore, the sea Powers had compelled Russia to acknowledge the 
three-mile limit, and this Canning considered the real and principal object of 
the convention. ‘The right,” he said, “of the subjects of His Majesty to 
navigate freely in the Pacific cannot be held as matter of indulgence from 
any power. Having been once publicly questioned, it must be publicly 
acknowledged.”’ 
Canning proceeds: 


This whole negotiation is . . . not a negotiation about [land frontier] 


limits. It is a demand of the repeal of an offensive and unjustifiable 
arrogation of exclusive jurisdiction over an ocean of unmeasured extent. 
. . . We are not prepared to defer any longer the settlement of that 
essential part of the question, and if Russia will neither sign the whole, 
nor that essential part of it, she must not take it amiss that we resort to 
some mode of recording in the face of the world our protest against the 
pretensions of the Ukase of 1821, and of effectually securing our own 
interests against the possibility of its future operation. 


Similar arrangements were made with the United States. (See ibid., p. 
73, where the United States Minister in Russia lays down as a necessary 
condition, ‘First, the revocation, either spontaneous or by Convention, of 
the maritime provisions of the ukase of September 4/16.’’) 

It is true that the resulting conventions with Russia do not specifically 
mention the three-mile limit, being directed simply to securing the freedom 


** Londonderry to Lieven, ibid., p. 104. 

°° Memorandum by Wellington, Sept. 11, 1822, ibid., p. 108. 

5 Page 121. Nesselrode to Lieven, June 26, 1823. These tortuous steps on the part of 
Russia strongly recall the verbal assurances given to Great Britain during the Japanese- 
Russian War with regard to the sinking of neutral ships, not abandoning the principle, but 
affecting to refrain from its exercise. See the writer’s Britain and Sea Law, pp. 46, 10, 16 
et passim. 

2 See also Lieven to Canning in the same sense, Nov. 26, 1823 (ibid., p. 143); Canning to 
S. Canning, Dec. 8, 1829 (p. 208). 
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of navigation throughout the North Pacific Ocean. A draft convention, pre- 
pared by Canning, would have conceded a six-mile exclusive fishing zone to 
Russia, but as this was rejected, Canning considered that the normal three- 
mile zone could alone be made an exclusive fishery by Russia. See his letter, 
as above (December 8, 1829): “‘It will of course strike the Russian pleni- 
potentiaries that . . . the proposal for an exclusive fishery of 2 leagues 
from the coasts of our respective possessions falls to the ground.”’ But, he 
observes, the law of nations gives exclusive sovereignty for a zone of 1 league; 
and although Britain had been willing to sign a convention allowing Russia a 
2 league zone, she was now no longer willing to do so, as no specific zone of 
such extent had been conceded in the American-Russian Treaty just con- 
cluded. 

9. Russia, 1824. The United States brig Pearl, seized en route for Sitka 
in 1822, by a Russian sloop, was released with compensation. This is the 
only occasion on which the ukase of 1821 was attempted to be put in force. 

10. United States, 1832. The United States envoy at Buenos Aires wrote 
to the Argentine Foreign Minister (July 10): ‘‘When [ocean fishery] is car- 
ried on within the marine league of the coast, which has been designated as 
the extent of national jurisdiction . . . he has a right to prohibit it.”’ 

11. Belgium, 1832. Statute of June 7 declaring the three-mile limit as the 
boundary of territorial waters. 

12. Great Britain, 1833. Committee of House of Commons found that 
the British Customs regarded one league from the foreign coast as belonging 
to the territory of a foreign country, and granted licenses to English boats to 
fish up to that limit.» 

13. France and Great Britain, 1839. A treaty of this year regulating the 
oyster and other fisheries, adopts the three-mile rule. ‘‘Les sujets de Sa 
Majesté le roi des Francais jouiront du droit exclusif de péche dans le rayon de 
trois milles, a partir de la laisse de la basse mer, le long de tout l’etendue des 
cétes de France.’’ The Bay of Granville is excepted. 

14. Austria, 1835. Statute (May 6) reserving to subjects the coastal 
fisheries within one mile of the shore. (Quaere, whether ‘‘one German mile,” 
7. €., one marine league, is not intended.) 

15. Great Britain, 1843. An old statute of 1661 prohibiting pilchard 
fishing off the coasts of Cornwall and Devonshire at certain times, within a 
league and a half of the shore, was not enforced after 1843 and was repealed 
in 1868. 

16. Great Britain, 1845. When Americans were allowed access to the 
Bay of Fundy, it was stipulated they should not approach within three miles 
of the shore.® 


83 Fur Seal Arbitration Proceedings, British Case, p. 45. 
54 See Fulton, Sovereignty of the Seas, p. 609. 

55 See Halleck, International Law, I, vi, Sec. 13. 

56 Fulton, p. 624. 
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17. Russia, 1842, 1846, 1847. The Russian Government, being pressed 
by its local officials to extend the exclusion of foreign whalers from the 
Alaskan shores to a limit of forty miles, replied that such a course might lead 
to protests from other Powers, and expressed the opinion that “the limit of a 
common-shot, 7. e., about three Italian miles, would alone give rise to no 
dispute.’’5” 

18. Austria, 1846, 1849. By decree (Aug. 23, 1846) and circular (April 
28, 1849), ‘‘range of guns”’ was defined as equivalent to three miles. The 
customs regulations have the same limit, but the manifest can be demanded 
within seven miles. 

19. Russia, 1853. The Russian Government, being further pressed to 
close the Sea of Okhotsk, instructed its cruisers to prevent foreign whalers 
from coming within three Italian miles of the shores of Russian America, 
north of 54°, 41’, Kamtchatka, Siberia, Kajak Archipelago, Aleutian Islands, 
Pribiloff and Commander Islands, and the others in Behring Sea, Sakhalin, 
ete. At the same time, although declaring the Sea of Okhotsk to be a Rus- 
sian lake, it stated that foreigners were to be permitted to take whales 
there.®* 

20. United States, 1853. Mr. Rush, former minister, explaining the 
course of the fishery negotiations with Great Britain, says, by the treaty of 
1818, ‘‘ We retained the right of fishing, with the single exception that we did 
not come within a marine league of the shore. We had this right by the Law 
of Nations.” 

21. Great Britain, 1853. The three-mile rule was enforced against Bel- 
gium, except such citizens of Bruges as could show exemptions by charter, 
and was enunciated by the Privy Council (Board of Trade) as applying to all 
countries.*® It is of interest to note that in this year the Queen’s Advocate 
gave an opinion, in connection with the seizing of two French vessels, that 
the three miles should be measured from islands, even though small, as well 
as from the mainland. 

22. British Courts (mid-XIX Century): 

(i) The Leda, 1860 (Swabey’s Reports, 40), in which Dr. Lushington 
said the term ‘ United Kingdom”’ included the waters to a distance of 
three miles from the shore. 

(ii) The General Iron Screw Company, 1861 (1 Johnson and Hem- 
ming’s Rep., 180), in which the Lord Chancellor (Hatherley) said it was 
beyond question that every country might, by the common law of na- 
tions, exercise jurisdiction over that portion of the high seas which lies 
within three miles from its shore. 

(iii) The Whitstable Fishery Case, 1862 (11 Common Bench Rep. 
[New Series], 387, and House of Lords Cases, 192) when the ex-Lord 
Chancellor (Chelmsford) said that ‘‘ The three-mile limit depends upon 


57 See British Parliamentary Papers, United States, I (1893), p. 83 et seg. 
58 Tbid., p. 87. 59 Fulton, p. 616. 
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a rule of international law, by which every independent state is con- 
sidered to have territorial property and jurisdiction in the sea which 
washes their coasts within an assumed distance of cannon-shot from the 
shore. [N.B.—By that time the actual maximum range of cannon was 
rapidly increasing.]| 

(iv) The Annapolis, 1864 (1 Lushington’s Rep. 356), in which Dr. 
Lushington again used the definition, “Within British jurisdiction, 
namely, within British territory, and at sea within three miles of the 
coast.” 

(v) The King v. 49 Cases of Brandy (18367), (3 Haggard’s Admiralty 
Rep., 257). The Admiralty Judge (Sir J. Nicoll) said: ‘As between 
nation and nation, the territorial right may, by a sort of tacit under- 
standing, be extended to three miles.” 

(vi) Gammell v. Commissioners of Woods and Forests (18617), (3 
McQueen’s House of Lords Reports, 419), when Lord Wensleydale 
referred to the distance of three miles as belonging, by the acknowledged 
law of nations, to the coast of the country, and being capable of being 
possessed through being within cannon-range. 

(vii) The Eclipse (1864), (15 Moore, Privy Council Reports, 267). 
“The (British) Statute cannot be considered to have any local applica- 
tion to the Solent, and to affect foreign as well as British vessels navigat- 
ing that channel.” 


23. Spain-United States, 1862. United States Government denied that 
Spain could exercise exclusive sovereignty beyond three-mile limit. 

24. United States, 1864. Ina formal note of October 16, 1864,°° Seward 
stated as an unquestioned fact, that the jurisdiction of the littoral state 
extended for three miles: and criticized a British proposal to bring about by 
convention an extension to five miles. 

25. France, 1866. Statute (Nov. 7). Within three miles of low water 
mark, certain fishery regulations are applied; beyond it, only those which are 
consequent on international conventions. (“‘Cependant on peut interdire 
momentanément certains péches sur le demande des pécheurs or de leurs repré- 
seniants.’’) 

26. France-Great Britain, 1867. Convention (unratified) repeating the 
main terms of the convention of 1839, including the three-mile limit. 

27. Great Britain, 1868. Statute 31 and 32 Vic. ch. 45, Sec. 67, protect- 
ing oyster-beds four or five miles off the coast of Ireland, and only applied to 
British boats.* 

28. United States, 1867. Congress debates on acquisition of Alaska. 

* Latour, p. 33. This note of 16 October is much misrepresented in many continental 
works. Bluntschli, Calvo, Bonfils, all represent it as embodying a proposal of Seward’s. 
On the contrary, it is a criticism in the form of a questionnaire, formulated by Seward in 


scepticism of a British proposal. See the text in Moore, International Law Digest. 
“ Fulton, p. 621. See Russell in Argument in Fur Seal Case. 
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Nowhere is it suggested that there was any ‘exclusive jurisdiction over 
waters or fisheries distant more than three miles from land.” ® 

29. Russia, 1868. Russian Foreign Office informed United States (July 
31) that foreign whalers were forbidden to fish in Russian gulfs and bays at a 
distance of less than three miles from the shore, where the right of fishing was 
exclusively reserved for Russian subjects.* 

30. Russia, 1869, 1886. Prize Law Code, Art. 21 (1869), states that the 
jurisdictional waters, the extent of which had been originally fixed by the 
range of guns, are now three miles from the shore. The same limit was 
expressly prescribed for customs purposes in 1886 and 1887; see Sixth Supple- 
ment to Sec. 44 of Customs Orders VI and Ordinance of Home Office for 
Murman Coast Fisheries Supervision, May 4, 1887.% 

31. Greece, 1869. Three-mile limit adopted, and foreigners forbidden to 
fish within that limit.™ 

32. Chile. Territorial sea extends to three miles.® 

33. Great Britain, 1870. On representations from London, Canadian 
instructions to cruisers were modified, and commanders were instructed not 
to interfere with American fishermen unless within three miles of the shore, 
or three miles from the line across a bay which is less than six miles wide at 
its mouth. Lord Granville wrote (June 6) to the Canadian authorities that 
“His Majesty’s Government hopes that the United States fishermen will not 
for the present be prevented from fishing except within three miles of land, 
and in bays which are less than six miles broad at the mouth.’’® 

34. United States, 1872. The Secretary to the Treasury (Boutwell), 
Washington, writes on April 19, 1872, to Mr. Phelps: “I do not see that the 
United States would have the jurisdiction or power to drive off parties . . . 
unless they made such attempt within a marine league of the shore.’’** 

35. Great Britain-Spain, 1874. Britain denied the claim of Spain to have 
jurisdiction outside the three-mile limit. 

36. United States, 1875. Mr. Fish, Secretary of State, wrote to the 
British Minister: ‘‘We have always understood and asserted that, pur- 
suant to public law, no nation can rightfully claim jurisdiction at sea beyond 
a marine league from the coast.”’®® 

37. Chile, 1875. Supreme Court declared itself incompetent to entertain 
a case of injury committed from seven to nine miles “en dehors des eaux 
chiliennes.”’ 7° 

38. United States, 1875. Mr. Fish, Secretary of State, wrote to the 


* Fur Seal Arbitration Proceedings, British Case, p. 77. 

* Fur Seal Arbitration Proceedings, British Case, p. 88. 

* Cited by Fulton, p. 656. % Fulton, p. 661. 

* But see ConTRADICTIONS, infra, para. no. 21, p. 534. (Fulton, p. 661.) 
*? North Atlantic Fisheries Arbitration, II, p. 609. 

** Fur Seal Arbitration, Appendix to British Case, p. 21. 

8® Cited, T. J. Lawrence, Handbook, Sec. 107. 

7° Clunet, 1875, Vol. 38. 
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envoy in Russia (Dec. 1): “‘There was reason to hope that the practice 
which formerly prevailed with powerful nations, of regarding seas and bays, 
normally of large extent near the coast, as closed to any foreign commerce or 
fishery not specially licensed by them, was, without exception, a pretension 
on their part, and that no nation would claim exemption from the general 
rule of public law which limits its maritime jurisdiction to a marine league 
from the coast .. 

39. United States, 1877. United States Agent at Halifax Fisheries Com- 
mission said: ‘The jurisdiction of a state or country over its adjoining 
waters is limited to three miles from low water mark along its sea-coast, and 
the same rule applies equally to bays and gulfs whose width exceeds six miles 
from headland to headland.” 

40. Franconia Case, 1876. The exact point in this important case was 
that there was no jurisdiction in the English Central Criminal Court to try 
cases of crime committed by foreigners (Germans) on board foreign ships 
outside the limits of any country; and consequently not when within ‘“ter- 
ritorial waters,” which were not part of the realm and its counties by the 
common law. We cite it for the reason that six of the thirteen judges dis- 
tinctly held that the sea within three miles of the coast is part of the territory 
of England; and that the then Lord Chief Justice observed that, “‘ possibly 

. it might not be too much to say that, independently of treaties, the 
three-mile belt of sea might at this day be taken as belonging for these pur- 
poses [fishery and neutrality] to the local state.’’ No other or wider zone 
was ever suggested, even by counsel; nor was it so much as suggested that 
the increase in the range of ordnance ought to make the zone progressively 
extend. The whole content was whether the three-mile zone, which could 
be internationally claimed by England, was subject to the English common 
law, and it was held (by 7 to 6) that it was not.” 

41. Great Britain, 1877. Thereupon, an Act” was passed, making 
offenses by foreigners on foreign ships justiciable in England, if committed 
within one marine league of the coast from low water. 

42. North Sea Convention, 1882. France, Belgium, Great Britain, Den- 
mark, Holland, Germany, agreed to the three-mile limit (Belgium and Great 
Britain doubting). ‘‘The fishermen of each country shall enjoy the ex- 
clusive right of fishing within the distance of three miles from low-water 
mark along the whole extent of the coasts of their respective countries, as 
well as of the dependent islands and banks.”’ 

43. Netherlands, 1884. Royal decree (March 20) as per North Sea Con- 
vention, applying the three-mile limit as the limit of territorial waters." 

44. Austria, 1884. Commercial Office Order, December 5, fixed the 
boundary of exclusive fishing at three miles.” 


7% Moore, International Law Digest, I, p. 717. 

721. R. 2 Exch. Div., 63. 

73 Territorial Waters Jurisdiction Act, 91 and 92 Vict., Chapter 73. 
% Fulton, p. 658. % Fulton, p. 659. 
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45. Portugal-Spain, 1885. Treaty; three-mile limit for exclusive fishery.” 

46. Portugal-Spain, 1894. Treaty; three-mile limit in certain Portuguese 
waters for exclusive fishery. 

47. Spain. Six-mile limit not enforced against France, and unrecognized 
by Britain. 

48. Suez Canal Convention, 1888. Fixes a three-mile limit for the neu- 
trality of the Canal ports. 

49. France, 1888. Statute interdicting fishery within three miles of low- 
water mark. 

50. United States, 1887. Mr. Bayard, on March 16, wrote: “The right 
to redress would arise if it should appear that, while the seizure was within 
the three-mile zone, the alleged offence was committed exterior to that zone 
and on the high seas.’’”’ 

51. United States, 1886. In a despatch of June 14, Mr. Bayard protested 
against Canadian interference with American fishermen in the exercise of 
‘their unquestionable rights to pursue their business at any point not within 
three marine miles of the shore.””?* On May 28 he wrote an elaborate des- 
patch to the Treasury 7° emphatically affirming the three-mile limit, and 
repudiating even the “headlands”’ theory. 

52. Great Britain, 1888. Telegram, Lord Lansdowne to Minister at 
Washington: ‘“‘May we understand that our sealers will not be molested 
except within the marine league from shore?’’®® 

53. Canada, 1889. Letter from Sir C. Tupper to British Colonial Secre- 
tary (Aug. 9): “The right of the American Government to make regula- 
tions, . . . in the waters within the three-mile limit, is not disputed.’’* 

54. Great Britain, 1889. Lord Salisbury requests the United States 
Government to prevent recurrence of search and seizure of British vessels, 
“outside the three-mile distance of any land”’ (Aug. 22) ® and on the same 
day writes, “‘should the United States authorities resort to measures of force 
against British ships beyond the three-mile limit, against which His Maj- 
esty’s Government must necessarily protest as contrary to the principle of 
international law, .. .” 

55. Canada, 1888. Memorandum sent to Colonial Secretary in London, 
and drawn up by General Cameron, embodying the view that “all salt water 
within three miles of the shore, and in the case of fiords or sinuosities all the 
waters within the line where first on entering an inlet the distance across 


Fulton, p. 666. 

77 Cited in Fur Seal Arbitration Proccedings, British Case. 

8 Fur Seal Arbitration, Appendix to British Case, III, p. 46. (Lansdowne to Stanhope, 
Nov. 27, 1886.) 

78 Printed in Moore’s International Law Digest, I, p. 718. 

8° See also letter, same to Lord Knutsford, April 9, 1888. Jbid., p. 222, p. 217. 

® See also letter of Sept. 9, where Tupper speaks of ‘‘the three-mile or territorial limit.”’ 
Ibid., p. 368. 

Ibid., p. 333. 
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from shore to shore measures six miles across, should be considered within 
the absolute jurisdiction of Canada.’’** 

56. Great Britain, and United States of America, 1888. Fisheries con- 
vention (unratified, but long in force as a modus vivendi). Territorial waters 
to be delimited on a three-mile limit basis. 

57. Great Britain, 1889. The Marquis of Lothian, speaking for the gov- 
ernment in introducing a fishery bill, speaks of ‘‘the general international 
rule as to the three-mile limit.” 

58. France, 1888. Statute applying the three-mile limit for fisheries, as 
per North Sea Convention.® 

59. Belgium, 1891. Statute prohibiting foreign fishing within three miles 
of the coast.* 

60. Canada, 1890. Privy Council refer to ‘‘the ordinary three-mile 
limit.’’8? 

61. Great Britain, 1891. Lord Salisbury writes to Minister to United 
States of America: ‘“‘It is not, . . . contended that the Russian Govern- 
ment, at the time of the issue of this Ukase, possessed any inherent right to 
enforce such a prohibition [approach within 100 miles], or acquired by the 
act of issuing it any claims over the open sea beyond the territorial limit of 
three miles, which they would not otherwise have possessed.”’ 

62. Great Britain, 1892. The United States Acting Secretary of State 
observes: ‘‘ His Majesty’s Government claims a common right to pursue and 
take the seals in those waters outside a three-mile limit.” 

63. Behring Sea Case, 1893. Five of the seven arbitrators, viz., Baron de 
Courcel, Baron Hannen, Sir J. Thompson, Marquis Visconti Venosta, M. 
Gram (M. Morgan dissenting), held that: “‘The United States have not any 
right of protection or property in the fur-seals frequenting the islands of the 
United States in the Bering Sea, when such seals are found outside the ordi- 
nary three-mile limit.’’** The United States did not even assert ‘‘ cannon 
shot range,” or any other and wider limit (except to assert that Behring Sea 
was a closed sea by reason of its very special geographical position). They 
were forced to claim that, granting the three-mile limit as the true boundary 
of territorial waters, they had the right to protect their “‘ property’ (the 
fur seals) outside it, 7. e., anywhere, or at any rate to an indefinite distance. 
Although Baron de Courcel and Mr. Gram expressly disclaimed any inten- 
tion of determining what exactly was the proper maritime zone, yet the 
three-mile limit was laid down by Great Britain and America in Article 5 of 
the submission to arbitration, and it was therefore binding on the arbitrators. 

8 See Alaska Boundary Tribunal, American Counter Case, pp. 151, 154, 159, 160, 162. 

* Fulton, p. 643. Hansard, Parliamentary Debates, Vol. 337, col. 975. 

Fulton, p. 658. 

% Fulton, p. 658. 

87 Report on Seal Fishery, Nov. 19. Fur Seal Arbitration Proceedings, Appendix to 


British Case, III, p. 667. 
8® See Fur Seal Arbitration Proceedings, I, p. 78. 


A 
| 
a 
> 
4 
2, 


THE THREE-MILE LIMIT 527 


64. Behring Sea Case, 1893. Many casual references were made to the 
three-mile limit as an accepted fact: 


(a) Even the United States Arbitrator, Mr. Morgan (Opinion, p. 54) 
admits the force of “the ordinary three-mile limit,’”’ and (Oral Argument 
of Great Britain, p. 477) “You cannot abrogate the three-mile limit,” 
to which Sir R. Webster agrees. 

(b) Lord Salisbury (Aug. 24, 1889) protests against United States 
seizures ‘‘outside the three-mile limit”? (Appendix to United States 
Case, I, p. 195). Blaine, in reply (Jan. 22, 1890), puts forward no con- 
tention of a cannon shot limit, but only urges that pelagic sealing is 
against the common interests of mankind. 

(c) Salisbury again (Aug. 2, 1890), writing to Blaine through Sir J. 
Pauncefote, says: “‘Her Majesty’s Government have always claimed 
the freedom of navigation and fishing in the waters of Behring Sea out- 
side the usual territorial limit of one marine league from the coast.” 

(d) In his reply, even Mr. J. Blaine admits, ‘‘the well-known princi- 
ple that a nation’s jurisdiction over the sea is limited to three marine 
miles from its shoreline’; and he adds, ‘‘ The course of this Government 
has been uniformly in favor of upholding the recognized law of nations 
on the subject.” 

(e) And the principle was “conceded unreservedly” by counsel for 
the United States in the case of the Anna Beck.*® 

(f) The British Argument (p. 16) speaks of ‘‘no justification for any 
attempt to extend the territorial jurisdiction . . . beyond the three 
miles recognized by international law.” (Signed by the Attorney 
General, the ex-Attorney-General and other high authorities.) They 
add: ‘In the absence of treaty, or of some claim based on acquiescence, 
the right of exclusive fishing on the high sea conceded to any country 
by international law is limited to the three miles of territorial waters.” 

(g) Sir C. Russell says: ‘‘They were seized far beyond the ordinary 
marginal belt of sea—the three-mile limit”? (Oral Argument of Great 
Britain, p. 57). And ‘Those territorial limits of the State ... as 
regards territory abutting on the open sea could, according to interna- 
tional law, only extend to the marginal belt now fixed by common con- 
sent of nations at three miles’’ (p. 78). And ‘The marginal belt of 
three miles” (p. 82). And ‘Within the three-mile limit, and there- 
fore properly within the jurisdiction, as internationally recognized, of 
the municipal courts’’ (p. 122). And ‘‘The now universally accepted 
three-mile limit”’ (p. 132). And “The extent of a cannon-shot from 
the shore; and this we know is now [1893] treated as three miles”’ (p. 
154). But he admits that, owing to the increased power of ordnance, 
the marginal belt “‘may to-day be indeterminate, but indeterminate 


8° Fur Seal Arbitration Proceedings, British Case, p. 98. 


4 
. 
: i 
at 


528 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


only within narrow limits” (p. 175). And he says guardedly ‘‘ the three- 
mile limit or whatever the marginal belt is”’ (pp. 192, 193). 


65. Italy, 1898. Limit of three miles applied to dredging in certain locali- 
ties.*° 

66. Denmark-Great Britain, 1902. (68) Denmark was extremely de- 
sirous of having a seven-mile limit for Iceland. But on June 24, 1902, she 
accepted “‘the usual limit of three miles’’ in a treaty with Great Britain: 
“The subjects of His Majesty the King of Denmark shall enjoy the exclusive 
right of fishery within the distance of three miles from low-water mark along 
the whole extent of the coasts of the said islands, as well as of the dependent 
islets, rocks and banks.’’*! 

67. United States of America, 1902. In the cases of the James Hamilton 
Lewis and the C. H. White, the United States abandoned the contention 
which they put forward in the Fur Seal Case, that the territorial state has an 
indefinite right of police at sea in order to protect its interests on land or in 
strictly territorial waters. Dr. Asser, as Arbitrator, agreed with them, and 
awarded damages against Russia for seizures effected outside the three-mile 
limit. 

68. Great Britain, 1902. The Cornwall Sea Fisheries Committee was 
informed by the Foreign Office and Admiralty that certain rocks, not visible 
at ordinary tides at low water and not within three miles from the shore, 
could not be claimed as within British territorial waters.” 

69. Great Britain-Uruguay, 1995. A Canadian sealer, the Agnes Dono- 
hue, captured for sealing in the estuary of the La Plata by an Uruguayan 
vessel, was eventually released, on a British protest against the Uruguayan 
claim to exercise jurisdiction further than ‘‘the usual three-mile limit.’’® 

70. Norway, 1907. One or two British trawlers seized at Finmarken were 
released, the place of seizing being the Varanger Fiord, claimed as Norwegian 
from an arbitrary line drawn where it is thirty-two miles wide.® 

71. Great Britain, 1908. Lord Grey of Falloden said the policy of Great 
Britain had hitherto been ‘‘to uphold the three-mile limit, but to protest 
against and to resist by every means in our power, the pretension of any 
foreign country to enforce its own jurisdiction on the sea beyond the three- 
mile limit.”® 

72. Great Britain, 1907. A Scots statute forbidding certain modes of 
fishing in the Moray Firth, was held by the government to apply to British 
subjects only, and the master of a Norwegian trawler who had been impris- 
oned by a Scots court for infringing its terms, was released by executive au- 

% Fulton, p. 660. * Fulton, p. 647. 

* Fulton, p. 642. The same ruling was, somewhat curiously, given in the case of the 
Eddystone (an inhabited, if artificial, island), and the Bell Rock, off the coasts of Devonshire 
and Forfarshire, respectively. 


% The Times, March 24, 1908, p. 5. * Fulton, p. 680. 
*® Fulton, p. 732. Hansard, Parliamentary Debates, Vol. 170, col. 1383. 
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thority.% Lord Fitzmaurice, speaking for the Foreign Office in Parliament, 
laid down in the most definite and emphatic terms the international validity 
of the three-mile limit (Feb. 21,1907). He gave full weight to the advantages 
to be derived from an extension of territorial rights over a wider area of sea, 
and the benefits which such an extension would confer on the fishing industry. 
But he deliberately subordinates these considerations to the enormous 
interests of the principle of the freedom of the seas, which he says are to these 
fishery considerations ‘‘as round shot to a grain of sand.” 

“He could certainly say that, according to the views hitherto accepted by 
all the Departments . . . territorial waters were, first, the waters which 
extended from the coast-line of any part of the territory of a state, to 
three miles from the low water mark of such coast-line; secondly, the 
waters of bays, the entrance to which was not more than six miles in 
width, and of which the entire land boundary formed part of the territory 
of a state.” 

73. Alaska Boundary Arbitration, 1903. In this case, Mr. Dickinson in 
argument (Oral Argument, p. 777) refers to “the three-mile limit” without 
any comment or objection by any of the eminent arbitrators. In the same 
case Mr. Hannis Taylor, in argument (ibid., p. 510), in emphasizing the 
absolutely legal character of the former doctrine of mare clausum, compares 
it to the three-mile limit: ‘‘It (mare clausum) was as much a part of the law 
of the world, down to a very recent time, as the law of the three-mile limit, 
which is the residuum upon the shores .of nations of the doctrine of mare 
clausum.”’ Also (ibid., p. 531), he suppc:ts the impeached doctrine of the 
thalweg by saying: “If we could dispose of the elementary principles of inter- 
national law on that basis [vtz., as the British counsel tried to do, by simply 
denying its validity] it would be very easy for me to attack the doctrine of the 
three-mile zone, by simply saying I did not like it.” It should be noted, 
however, that in the same argument, Mr. Taylor gave an emphatic approval 
to the idea that “for fiscal purposes’”’ the three-mile zone could be extended. 
(See ibid., p. 510.) 

Mr. Aylesworth (Canadian Arbitrator) refers in the same case to “the 
three-mile limit” (p. 579). ‘‘From the outer coast line of a maritime state 

. is invariably measured under international law, the limit of that zone of 
territorial water generally known as the marine league.’’*” 

74. Holland, 1904, 1914. Three miles was established as the limit of 
neutral Netherlands waters, in the Neutrality Proclamation of 1904, and 
this was repeated in 1914. 

75. Spain, 1905. British and French trawlers worked up to three miles 
from the shore, in spite of Spanish regulations. The British Foreign Office 
informed the National Sea Fisheries Protective Association that His Maj- 
esty’s Government did not recognize the claims of the Spanish or Portuguese 


% Case of Mortensen v. Peters. 14 Scots Law Times, 227: 8 F. 93. 
* Argument for United States, Alaska Arbitration, p. 15. 
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Governments to exercise jurisdiction over British vessels beyond the three- 
mile limit.®** 

Contra, Judge Boyé, who states that Spain in 1907 successfully maintained 
her six-mile limit against the French.*® Sed qu., in view of No. 76, infra, 
and the British attitude as just stated. 

76. Portugal, 1909. Law, “accepting the inevitable,’ and prohibiting 
foreigners from fishing within three miles. 

77. Germany, 1909. Prize Regulations of September 30 adopts the three- 
mile limit for prohibiting prize. (See also note to Finland, February 24, 
1924, protesting against the extension of the customs limit beyond three 
miles, ‘the only recognized zone.’”’ Schiicking.) 

78. Great Britain, 1907. The trawler Sando was arrested by a British 
cruiser when trawling in the Moray Firth outside the three-mile limit. She 
was at once released by telegram from the Fishery Board. 

79. Great Britain. Fulton admits that non-treaty Powers have been ad- 
mitted to fish on the coasts of the British Isles up to the three-mile limit, 
exactly in the same way as treaty Powers, parties to the various fishery con- 
ventions. ‘On the west coast of Scotland, the limit of three miles is en- 
forced against foreign trawlers, apparently entirely irrespective of nation- 
ality” (p. 647). 

80. North Atlantic Fisheries Arbitration, 1910. In this case, the three- 
mile limit had been fixed by treaty, and it was not necessary or possible to 
question it as a limit. But it is frequently referred to in the course of the 
proceedings as a general binding rule, e. g., in the Award itself (I, 95), Ques- 
tion V, (4) (b) (f)—“‘it is evident that the three mile rule is not applied to bays 
strictly or systematically either by the United States or by any other Power.” 

81. Great Britain-Japan-Russia-United States of America, 1911. Treaty 
establishing fishery limit at three miles. 

82. Brazil and Chile, 1914. Three-mile neutrality limit. See also infra, 
ContrapicTions, para. No. 38, Chile, p. 537. 

83. Germany, 1915. Berlin prize court held that, ‘“‘The law of nations 
fixes the limit of territorial waters at three miles.” A Swedish ship was 
taken in the Baltic between three and four miles from the Swedish shore. 
Sweden had established a four-mile zone of neutral waters. The court held 
the seizure valid: ‘“‘The three-mile rule was formerly admitted without dis- 
pute alike in theory and in practice. Latterly, other limits have been pro- 
posed, none of which have met with universal approbation. The conclusion 
must be that no new rule has superseded the old one, which is moreover re- 
tained as an auxiliary rule in all the new systems.’°° Several recent 
applications of the three-mile rule are cited. 


%8 24th Annual Report, National Sea Fisheries Protective Association, 1905, p. 7; cited, 
Fulton p. 667. 

* 33rd Report, International Law Association, 1924, p. 294. 

100 The Elida, Clunet, 1916, p. 626. 
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84. France-Denmark, 1915. French prize court held on the contrary, 
that the territorial waters might be anything up to the range of cannon-shot, 
and apparently would have respected the asserted Danish limit of four miles.'™ 

85. United States, 1922. Supreme Court held that the prohibition legis- 
lation was operative in territorial waters “including the marginal seas to the 
three-mile 

86. United States, 1924. Treaties with various Powers expressly affirm 
“the principle that three marine miles extending from the coastline outwards 
and measured from low-water mark constitute the proper limits of territorial 
waters.’ And the parties agree to “raise no objection” to searches and 
seizures by the United States on reasonable belief of intent to infringe the 
alcohol import laws, provided that they are effected within one hour’s actual 
steaming (etc.) time. (See article by Dickinson, University of Michigan, 
in this JourNAL, Vol. XVIII, p. 111.) It appears from Mr. Dickinson’s ar- 
ticle that the United States courts have been inclined, apart from these 
treaties, to rely on the old doctrine of Church v. Hubbart, 1804, 2 Cranch, 
187, 234, to justify interference with foreign vessels far outside the three- 
mile limit, on the ground of “self-defense.” But this is precisely the ground 
which was rejected by the arbitrators in the Fur Seal Case. It would prac- 
tically abolish the freedom of the seas, and be the cause of endless conflicts 
between the cruisers of one country seeking to interfere with the merchant- 
men of another, and the cruisers of its own country seeking to protect it, not 
to speak of the possible interference of the cruisers of a neighboring territory. 
At all events, these decisions,'™ being those of an interested party’s tribunals, 
cannot be regarded as of much weight, and appear to be (though Professor 
Dickinson does not think so) superseded by the express statements of the 
treaties of 1924 (supra).!%° The sweeping doctrine of Church v. Hubbart is 
no doubt highly convenient to a shore state, but it is quite inconsistent with 
the modern desire for a safe sea. The Doggerbank Case of 1905 shows that 
the most imperative necessities of state cannot justify interference with for- 
eign vessels on the high seas, much less can the protection of fish or fisheries 
justify such a thing. ! 

87. International Law Association, 1924. (Art. 6) The “territorial ju- 
risdiction of each state shall extend over the waters along its coasts for 3 


‘" The Heina, R. G. D. I. P., 1917, p. 10, Jurisprudence. Norwegian ship captured off 
St. Thomas in the West Indies. 

*® Grogan v. Walker, 259 U. S. Reports, 80; Cunard S. S. Co. ». Mellon, 262, ibid., 100. 

*% See British treaty, May 22, 1924, cited in Supplement to this JournaL, XVIII, 127, 
128; and ef. p. 301. 

‘* The Grace & Ruby (1922), 283 Federal Reporter, 475, 478; The Henry L. Marshall 
(1922), 286 Federal Reporter, 260, 292, Fed. R. 486; United States v. Ford (1925), 3 F. 
(2nd) 643; U. S. ». Bengochea (1922), 279 Fed. 537. As Dickinson says, the invocation of 
the dubious principle of Church ». Hubbart was not necessary to any of these decisions. 

** See The Frances Louise (1924), 1 F. (2nd) 1004 (Mass. District Court); but ¢f. The 
Panama (1925), 6 F. (2nd) 326 (S. Texas D. C.). 
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marine miles from low water mark at ordinary spring tide.’”’” (Art. 7) “In 
the case of islands the zone of territorial waters shall be measured round each 
of the said islands...” (Art. 8) ‘‘ With regard to bays and gulfs, terri- 
torial waters follow the sinuosities of the coast, unless an established usage 
has sanctioned a wider limit.” 

88. Prof. Niemeyer’s Memorandum, for IV Committee of International 
Law Institute. (Hague Meeting, 1925.) Approves the restriction to three 
miles, as strengthening the position of the riparian state, and enabling it to 
be considered sovereign in its territorial waters, thus making for simplicity 
and unity of control. As toa wider administrative control, in the interests of 
fisheries, customs, hygiene and police, neither six nor twelve miles would be 
sufficient for this. Absolute sovereignty, within narrow limits, also solves 
various serious difficulties. Regarding the need of special powers beyond 
three miles, one method is to extend the territorial zone; the alternative is to 
make special regulations as to administrative powers beyond the zone. The 
former method being ruled out, Professor Niemeyer sees no possibility of 
making general regulations which would be acceptable alike to riparian states 
and to ship-owning states. He appears to think that any special rights 
beyond the three-mile limit must be conferred with regard to the needs of 
each particular case. The authority by which such regulations is to be 
established is left uncertain. It must be supposed that Professor Niemeyer 
means that ‘“‘l’establisement de régles concernant l’exercice de droits exception- 
nels au dela de la dite limite’? must be by universal agreement in each case. 

89. Great Britain, 1927. The English Supreme Court held in the case of 
the Fagernaes, that a point where the Bristol Channel is twenty miles wide 
is not within the realm, and that leave cannot be given to serve notice of a 
writ in Italy in respect of a tort committed by Italians there. The Crown 
appeared and disclaimed any pretension to jurisdiction in the locus. 


IV. CoNTRADICTIONS OF THE THREE-MILE RULE (Real or apparent) 


1. Great Britain, 1736, 1769, 1784, 1836, 1853, 1876. Acts of Parliament, 
known as the ‘Hovering Acts,’’ were passed, under which revenue laws 
might be enforced within twelve miles. These were, of course, before the in- 
troduction of the three-mile rule, and Phillimore calls their continued en- 
forcement entirely illegal. In fact they do not appear to have been actually 
enforced since the eighteenth or early nineteenth century. ‘Such a judg- 
ment,” says Phillimore, ‘could not have been sustained if the Foreign State 
whose subject’s property had been seized had thought proper to inter- 
fere.’”"** Dana expresses similar views’ and Latour’ says that “les 
navires étrangeres ne sont pas obligés de se soumettre d une telle mesure qui est 
contraire au droit des gens, et peut leur causer un grand préjudice.”’ And see 
Russell’s official adoption of this view, supra, GENERAL Conc.usions, No. 1, 


1% International Law, I, 276, §198. 
17 See his Wheaton, p. 258, n. 8 Tq Mer Territoriale, 33. 
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p. 510, and Twiss’s statement in the same place. Subsequent Customs Acts 
limit the power to one league, unless there are British subjects on board 
(three leagues), or the ship belongs in whole or part to British subjects (four 
leagues). 

2. United States of America, 1799. Foreign goods were prohibited from 
being transshipped within four leagues of the coast and this was declared by 
the Supreme Court to be founded on the law of nations.’ But this was be- 
fore the three-mile rule obtained its currency. Dana’s view is that the real 
meaning of the Act of Congress is not to authorize interference with foreign 
vessels outside the three-mile belt, but to authorize the assumption of juris- 
diction over persons for infringements committed within twelve miles of the 
shore, if and when they come within the three-mile limit. Mr. Fish, 
Secretary of State, wrote to Sir E. Thornton, January 22, 1875, that these 
terms had never been so applied in practice as to give rise to complaint on the 
part of a foreign government.'” 

3. Revolutionary France proclaimed in 1789 that the zone of its neutral 
territorial waters extended to six miles." 

4. United States, 1807. Anti-slave-trade Act authorized the seizure of 
certain ships within twelve miles. But this never seems to have been en- 
forced against foreigners. 

5. Spain. Always claimed six miles for all purposes. But never seems 
to have enforced the claim against foreigners, and was obliged to permit 
trawling by French and British boats up to three miles, in quite recent years. 

6. Italy. Said to claim for customs purposes ten kilometers (2 leagues). 
But no record of enforcement against foreigners. 

7. Austria and France. Said to claim for customs purposes four leagues. 
But no record of enforcement. 

8. Norway and Sweden, 1812. Decree establishing limit of territory for 
all purposes at one league from the outermost shore, the “league” being 
about four geographical miles.“ 

9. Ceylon Pearl Banks. See above, GENERAL ConcLusions, No. 5, 
p. 512. 

French and Italian Coral Banks. See above, GENERAL CONCLUSIONS, 
No. 5, p. 512. 

10. Great Britain, 1816. Statute interdicting foreign ships from “hover- 
ing’’ within eight leagues of St. Helena. ‘‘ Whether the statute would have 
been enforced in any case in which the United States had thought fit to pro- 
test against its application, it is not easy to say.” “* But probably Philli- 
more’s criticisms on the Hovering Acts apply to this case as well. See above, 
GENERAL Concuiusions, No. 6, p. 513. 


1” Church v. Hubbart, 2 Cranch, 187. 

4° Fur Seal Arbitration, U. S. Case, Appendix, Vol. I, p. 250. 

4 De Cussy, Phases et causes célebres, I, 92, 249. 

42 Fulton, p. 653. 43 Holland, International Studies, p. 183. 
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11. Holland, 1824. Decree voluntarily prohibiting Dutch fishermen from 
fishing within six miles of the Scottish coast, ostensibly for the preservation 
of the reputation of Dutch herrings, those taken near the coast being small 
and inferior.'* 

12. France, 1829. Ordinance, January 15, prohibiting trawling within 
three leagues of the shore (April to September) and two leagues (September 
to April). Said to have been enforced ' against foreigners, but no precise 
data given. 

13. Great Britain, 1835. Mr. Wickersham (observations on Dr. Schiick- 
ing’s Memorandum for the League of Nations) cites an Act of this year, re- 
quiring foreign vessels for Liverpool to take a pilot at Point Lynes; but this 
surely did not enable such foreign ships to be dealt with by British force on 
the high seas. It only subjected them to possible penalties if and when they 
arrived at Liverpool. 

14. Portugal-Great Britain, 1845. Treaty (Art. 3) made cannon-shot the 
limit. 

15. Juan da Fuca Straits, 1846. The boundary line between British and 
United States Possessions in the Straits of Juan da Fuca was fixed by their 
treaty of 1846 far out at sea. But probably the intention was not to give 
the two parties all the water on each side of the line, but to say that the 
islands and ordinary territorial waters on one side of the line should be 
British and those on the other side American." 

16. France, 1862. The fishery seaward beyond three miles was ordered 
to be temporarily suspended in cases of necessity, by a decree of May 10. 
But this does not seem to have applied to foreigners, since no limit at all is 
appended to it.!!7 

17. Italy, 1862, 1866. Circulars of the Admiralty to naval officers stated 
that the range of guns was the sole guide. 

18. Norway, 1869. Special line laid down off Romsdal extending one 
sive fishery by reference to a straight line on the average a mile or two beyond 
the three-mile limit." 

19. Sweden, 1871. Decree making territorial waters on the west coast 
extend for one Swedish mile (4 geog. miles).“® 1877. Decree making cus- 
toms jurisdiction subject to same limit.!° 

20. Spain, 1881. Royal order affirmed full jurisdiction for six miles. No 
instance of enforcement cited. 

21. Chile. The adjacent sea, to a distance of one marine league. . . 
is the territorial sea and under the national sovereignty: but police adminis- 
tration for the security of the state or the carrying out of fiscal regulations, 

44 Fulton, p. 605. 8 Fulton, p. 608. 

116 See Fur Seal Case, British Oral Argument, 477. 

117 Fulton, p. 657. 

u8 Decree of Oct. 16. Fulton, p. 671. An unnamed foreign government is said by Fulton 
to have been induced to waive its protests against this boundary, p. 678. 

19 Fulton, p. 674. 120 Fulton, p. 676. 
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extends to a distance of four marine leagues (Civ. Code, Sec. 585). Sea 
fishing is free, but in territorial waters the right of fishing is enjoyed only by 
Chileans and permanently resident foreigners (ibid., Sec. 611)."%' Chile’s 
twelve-mile claim for “police administration’? was repudiated by Russell 
in the Fur Seal Case.!” 

22. Portugal-Spain, 1878. Treaty. Reciprocal observance of local rules 
within twelve miles.“* 1893. Treaty. Exclusive national fishery for six 
miles. Reciprocal regulation for twelve miles. 

23. Mexico-Great Britain, 1888. Nine mile limit adopted by treaty, 
with reference solely to customs-house regulations. This of course is not a 
real contradiction, as it is a conventional stipulation. 

24. Behring Sea Case, 1893. (a) At the end of his speech (Oral Argu- 
ment, Great Britain, p. 383), Russell calls it ‘in a certain degree indetermi- 
nate even at the present moment . . . whether it can be said that the terri- 
torial waters are absolutely fixed at three miles.”"* (b) Senator Morgan 
(p. 477) says, ‘‘ You cannot abrogate the three-mile limit,’’ and Sir R. Web- 
ster agrees. But Morgan (p. 478) also says: “This assumed doctrine of the 
three-mile limit said to be laid down and established by the law of nations 
is a doctrine which has been kicked about by all the nations of the world 
at their convenience.”’ Morgan (p. 481) also cites the Shimonoseki case of 
1862. Webster (p. 501) explains that in that case there was a treaty, alleged 
to be infringed. See also p. 523. (c) Mr. Gram, Swedish Arbitrator (p. 522) 
expressly disclaimed the three-mile limit in favor of the ancient Scandinavian 
four-mile limit. (d) Mr. Phelps (Argument in Fur Seal Case, 135), as coun- 
sel for the United States, urges that ‘‘for all purposes of self-defense—defense 
of revenue, of history, of industries and of everything that is worth defense, 
the effect of these statutes goes out . . . as far as is necessary.”” But, he 
says, ‘‘ We have never insisted upon our having the right to preclude fishing 
generally at a distance from land”’ (p. 180). The exact limits of this novel 
doctrine (which was rejected by the arbitrators) do not appear. But it 
obviously goes far to abolish the freedom of the seas, if every nation can 
protect its interests by force against foreign vessels beyond the three-mile 
limit. See Asser’s awards in the C. H. White and the James Hamilton Lewis, 
supra, 

25. Russia, 1893. Projected the exclusion of unlicensed vessels from the 
seal fishery within ten miles of the coast. (See Oral Argument of Phelps in 
Fur Seal Case, p. 111.) Great Britain at once protested (p. 113); but finally 
agreed to a modus vivendi, by which her ships found seal-hunting in that 
limit (or within thirty miles) of a certain island, should be handed over by the 
Russians to the British authorities (p. 185), although (p. 113) the Russians 
had characterized that as calculated to paralyze the activity of their cruisers. 


11 Sed vide supra, III, 32, p. 523, and infra, IV, 38, p. 537. 
2 Oral Argument Great Britain, p. 362. 
8 Fulton, p. 666. 14 And see supra, III, 64, (g), p. 527. 
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Two vessels (out of five) already seized were paid compensation by Russia 
(p. 116).125 

26. International Law Institute, 1894. Adopted a code containing a 
declaration in favor of a six-mile limit. Apparently this was a recommenda- 
tion rather than a statement of the existing law. For there is no doubt that 
a six-mile limit has never obtained general assent; and the Institute does not 
put it forward as the exact equivalent of a cannon-shot. 

27. Great Britain, 1895. In a debate on trawling in the House of Lords, 
certain wide statements were made: (i) Lord Halsbury said the Territorial 
Waters Jurisdiction Act of 1877 carefully left the general extent of territorial 
waters an open question; (ii) Lord Salisbury said the same, and revived the 
obsolete notion of cannon-range—‘‘ The limit depended on the distance to 
which a cannon-shot could go,” (iii) but Lord Herschell, a far greater law- 
yer, said that the distance was originally fixed by gunshot, but how far this 
principle was to be extended, and whether it was to be extended indefinitely 
was a question for consideration, and a difficult one. 

28. Costa Rica Packet Case, 1897. The Russian arbitrator, De Martens, 
giving effect to his own well-known view, arbitrarily held that territorial 
waters extended for ten miles, and awarded damages against Holland in 
favor of Great Britain, in respect of the seizure of a British ship and the im- 
prisonment of the master, in the Dutch East Indies. But the finding was 
not necessary to the decision, as the acts alleged took place outside both the 
three-mile and ten-mile zones. 

29. Roumania-Russia, 1907. Treaty establishing a ten-mile fishery limit. 

30. Argentina, 1907. Ten miles claimed for fishery regulations by Agri- 
culture Office. Trawling prohibited for twelve miles.!*° 

31. Italy, 1909. A decree of August 20 affects to enable the territorial 
sea to be closed in time of war to an arbitrary limit of ten miles. 

32. Spain-France, 1909. It is said that Spain declined to modify her 
legislation maintaining a prohibition of foreign fishing within a six-mile 
limit. But this is not inconsistent with the non-enforcement of such legis- 
lation.“7 See AFFIRMATIONS, para. No. 71, supra, p. 528. 

33. Russia, 1911. Ukase interdicted the use of the waters bordering on 
the Province of Archangel for twelve miles from shore. In spite of the great 
necessity which then existed for conciliating Russia, Lord Grey of Falloden 
emphatically and publicly protested, and it is understood that the Ukase 
was never acted upon, if not formally withdrawn. 

34. France, 1912. French neutral waters fixed at twelve miles from the 
shore and sand-banks. 


125 See also British Parliamentary Papers (1893), Russia, Nos. 1, 3. 

126 Fulton, p. 661. 

27 Boyé, 33rd Report of International Law Association. (1924 Conference), p. 295, 
citing La Chambre des Députés. Questions écrites adressés aux ministres du 1 juin au 12 juillet, 
1910, pp. 47, 49. 
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35. Italy, 1912. Statute (June 16) investing the authorities with power 
to forbid merchantmen, in the interests of national security, to remain within 
ten miles of the shore. “Range of gunshot” rule relied on by ministers in 
recommending the Act to Parliament. Turkeyisunderstood to have adopted 
a similar measure in 1911 and Russia in 1904. These of course are war 
measures; and their validity extremely doubtful. 

36. Norway, 1912. ‘Range of gunshot” relied on by a Norwegian com- 
mittee appointed to report on the fishery zone off Finmarken. 

37. Italy, 1913. By decree of February 4, a customs zone of twelve miles 
was established in Africa. 

38. Chile, 1914. Repeating that the Chilean Code Civil enacts that a 
right of police, in respect of all that concerns the security of the country and 
the observation of the customs laws, extends within four marine leagues of 
low-water mark, the decree of November 5, nevertheless, exacts that the 
Chilean ‘‘jurisdictional or neutral’’ waters, in respect of the safeguarding of 
neutral rights and the fulfilment of neutral duties, extend only to three 
marine miles.“* It would seem that the maintenance of neutral rights and 
duties “‘concerned the security of the country,” so that really the heart has 
been taken out of the extensive enactment contained in the Code Civil. 
The present entry, therefore, but for typographical reasons, might better 
have come under AFFIRMATIONS than CONTRADICTIONS. 

39. Uruguay, 1914. Decree of August 7. Adopted a five-mile limit for 
neutrality purposes. 

40. Norway, 1922. Ten-mile customs zone adopted. Quaere, whether 
enforced. 

41. Schiicking and Geneva Memoranda, 1926. Six miles (afterwards 
three) proposed, with ‘administrative’ extensions and supervisory inter- 
national authority. 


28 R. G. D. I. P., 1916, Documents, 11. 
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DENIAL OF JUSTICE IN INTERNATIONAL LAW 


By CiypE EAGLETON 
New York University 


The responsibility of the state in international law is a subject of con- 
stantly increasing interest, whether to the practicing lawyer, who finds 
himself called upon to prepare an international claim, or to the theoretician, 
interested, perhaps, in the current codification of international law.! Of the 
many problems connected with state responsibility, one of the most inter- 
esting, and at the same time one of the most vital, is that of the proper deno- 
tation to be given to the phrase ‘‘denial of justice.” Most debates hinge 
upon definitions; and a consistent statement of the rules of responsibility 
would seem impossible until denial of justice is given clearer definition. It 
is believed that practice now affords us enough consideration of the meaning 
of the term to permit of analysis and of more precise definition. 

Before attempting this, it will be convenient to set the stage, to describe 
the setting, the encadrement, in which denial of justice operates. The re- 
sponsibility of the state is based, for the most part, at least in so far as the 
protection owed to aliens is concerned, upon its territorial jurisdiction. As 
a general principle, the state is responsible for every international illegality 
occurring within its territorial control. But the procedure through which 
this responsibility may be discharged, and the conditions under which an 
international claim may be presented, through diplomatic channels, vary 
according to circumstances. For the acts of its agents, the state is immedi- 
ately responsible; but for acts committed by individuals within its jurisdic- 
tion, injurious to aliens, it is usually said that the state is not responsible, 
such acts not being acts of the state, until the state has failed in its own 
duties. These duties are two: prevention and punishment, repression and 
redress. The state must use a certain degree of diligence in preventing 
injuries to aliens; and, when such injuries nevertheless occur, it must repair 
them according to its own legal processes. It must be observed, however, 
that its ability to discharge its international obligations in this fashion is 


1 State responsibility in international law is now being widely studied. It has been con- 
sidered at the last two meetings of the American Society of International Law; resolutions 
with regard to it were promulgated at the 1927 meeting of the European /nstitut de Droit 
International; it forms an important part of the movement for codification both in America, 
and under the League of Nations; it is one of the three subjects chosen, by resolution of the 
Assembly of the League of Nations, for consideration at a conference to be held at the Hague 
in 1929; and an American committee of international lawyers, under the initiative of the 
Harvard Law Faculty, is taking up these three subjects for study, Professor Borchard of Yale 
University being the reporter upon Responsibility. 
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contingent upon the maintenance of an internal system of governmental 
machinery which measures up to a somewhat vague international standard. 

Whether the injurious act be that of a state agent, responsibility being 
thereby established at once; or whether it be the act of an individual, for 
which responsibility may later arise, in either case, the injured alien must 
first seek redress from local agencies, if such are provided by the state. 
Omitting for the present certain exceptions, the most important rule in the 
procedure of responsibility is that diplomatic interposition, an international 
claim, is not permissible until local remedies have been vainly exhausted. 
It is an eminently fair and serviceable rule, respecting territorial sovereignty 
and recognizing the impossibility of guaranteeing to the alien a perfect pro- 
tection against all harm, and at the same time allowing for proper protection 
of the rights of aliens, without the necessity of overburdening chancelleries 
with thousands of diplomatic claims. To put it in other words, the state is 
permitted, and obligated, to repair injuries done within its control, and in so 
doing it may discharge its international responsibility by its own internal 
action, usually judicial in character. On the other hand, if it fails to make 
reparation, according to its municipal laws, its responsibility is engaged (for 
acts of individuals) or reaffirmed (for acts of its agents), and diplomatic 
interposition becomes proper. 

Our question is: at what point in this process does denial of justice appear? 
As tothe rules above stated, there would be little disagreement; but if different 
meanings are to be given to denial of justice, it is obvious that the rules must 
be restated to fit each definition. While in a sense the question is merely 
one of terminology, it is highly desirable, in order to avoid misunderstandings 
as to the rule, that the term should have a definite content. 

A few writers extend its meaning to cover all international illegalities. 
Chief among these is Dr. Hyde, who says: 


A denial of justice, in a broad sense, occurs whenever a State, through 
any department or agency, fails to observe, with respect to an alien, 
any duty imposed by international law or by treaty with his country. 
. . . Whether the act of a State constitutes a denial of justice depends 
solely upon the quality of lawfulness or unlawfulness which international 
law attaches to the act, and not upon the means of redress afforded the 
individual against whom it was directed.’ 


Mr. Nielsen defines the term “briefly and roughly as an obvious outrage—a 
wrong of such a character that reasonable men can not differ concerning it.’’* 


* Hyde, International Law, I, pp. 491-492. 

* In his argument before the American and British Claims Arbitration Tribunal, Case of 
the Cayuga Indians, Nielsen’s Report, p. 250. See also his concurring opinion in the Neer 
Case, General Claims Commission, U. 8S. and Mexico, Opinions, p. 77, in which he says: ‘I 
think it is useful and proper to apply the term denial of justice in a broader sense than that 
of a designation solely of a wrongful act on the part of the judicial branch of the government.” 
These views will be taken up, infra. 
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On the other hand, Latin American states often assert that there can be no 
responsibility except for denial of justice, an acceptable statement if denial 
of justice could be interpreted to include all international illegalities. This, 
however, is not what they mean. M. Guerrero, the Salvadorean rapporteur 
on the subject of state responsibility for the Committee of Experts for the 
Progressive Codification of International Law, says, in his Questionnaire 
No. 4: 

Denial of justice is therefore a refusal to grant foreigners free access to 
the courts instituted in a State for the discharge of its judicial functions, 
or the failure to grant free access, in a particular case, to a foreigner who 
seeks to defend his rights, although, in the circumstances, nationals of 
the State would be entitled to such access. 


He then concludes that responsibility arises only for denial of justice as thus 
defined. This position is asserted in constitutions, laws and treaties, as well 
as in diplomatic arguments.‘ The necessity for agreement upon the defini- 
tion to be used is well illustrated in such attempts to limit responsibility 
contrary to established practice. 

The generally accepted view has been that there are two definitions of 
denial of justice, a broader and a narrower one. Thus Professor Borchard 
says, in the most exhaustive study which has been made of the protection 


due to aliens: 


The term, however, is used in two senses. In its broader acceptation’ 
it signifies any arbitrary or wrongful conduct on the part of any one of 
the three departments of government, executive, legislative, or judicial. 
The term includes every positive or negative act of an authority of the 
government, not redressed by the judiciary, which denies to the alien 
that protection and lawful treatment to which he is duly entitled. . . . 

In its narrower and more customary sense the term denotes some 
misconduct or inaction of the judicial branch of the government by 
which an alien is denied the benefits of due process of law. It involves, 
therefore, some violation of rights in the administration of justice, or a 
wrong perpetrated by the abuse of judicial process.° 


The sources of international law, so the text-books tell us, are treaty and 
custom; and the evidences of a customary rule of that law are to be found in 
judicial decisions, legislative action, diplomatic positions, and in the opinions 
of publicists. Our task is, then, to ascertain whether these various evidences 
may be called upon to provide us with a definition of denial of justice. 


4 See the Alien Law of Honduras, 1895, Br. and For. St. Pap., 87, p. 707; the Venezuelan 
Law of 1903, ibid., 96, p. 648; Fabiani Case, Moore, Arbitrations, pp. 4893-4896. An 
exhaustive study of such laws is made by Borchard, ‘‘ Die Beschriinkung des diplomatischen 
Rechtsschutzes,”’ Zeitschrift fiir Vélkerrecht, V, p. 510; and see his Diplomatic Protection, 
Part IV, Ch. VII. Refer to note 22, infra. 

5 Borchard, Diplomatic Protection, p. 330. It is to be observed that Prof. Borchard pre- 
fers the narrower definition. On the following page he says: ‘‘It may be well to note that no 
definition of denial of justice as used in the broader sense is feasible.’’ The same may be said 
of Prof. Wambaugh (quoted later), Proc. Am. Soc. Int. Law, IV (1910), p. 128. 
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From treaties, some, though not a great amount of aid is to be obtained. 
While the wording of a compromis d’arbitrage may be of the greatest signifi- 
cance in the actual decision of a case, the term denial of justice is more often 
used than defined in such treaties. Article VII of the famous Jay Treaty 
allowed compensation in cases in which it had not been obtainable “‘in the 
ordinary course of judicial proceedings.’”’ The words “denial of justice”’ are 
not found in the treaty; but Mr. Moore apparently considers it implicit, for 
he begins his chapter entitled “‘ Denial of Justice’’ with the above quotation, 
and continues with cases arising under this treaty. In the negotiation of a 
claims convention with Mexico, in 1838, it was proposed that there should be 
“indemnification for denials of justice by the judicial authorities”; though 
the treaty, as finally made, did not include this phraseology.’ Article 5 of 
the treaty between Italy and Brazil of February 12, 1896, reads: 

les agents diplomatiques ou consulaires devront s’abstenir d’intervenir, 
excepté dans les cas ot, les parties intéressés ayant épuisé les moyens 
légaux, il y aurait déni de justice, retard extraordinaire ou illégal, ou toute 


autre violation des principes du droit international généralement reconnu 
par les nations civilisées.® 


At the Second Pan American Conference, a convention was signed containing 
the following: 


Third: Whenever an alien shall have claims or complaints of a civil, 
criminal or administrative order against a State, or its citizens, he shall 
present his claims to a competent court of the country, and such claims 
shall not be made, through diplomatic channels, except in the cases 
where there shall have been, on the part of the court, a manifest denial 
of justice, or unusual delay, or evident violation of the principles of 
international law.°® 


In all such treaties, the evident reference is to judicial redress, and it is clear 
that denial of justice is conceived of only in terms of failure of local remedies. 

Proceeding to an examination of cases, difficulties are at once encountered. 
It may be that the judge who employed the phrase in his opinion has been 
careless, or has not intended to use it in a technical sense. The term may 
have been referred to in a dictum, though this objection would probably 
mean less to Continental than to Anglo-Saxon lawyers. It may be that the 


* Moore, Arbitrations, p. 3073. The disposition of some of the cases under this chapter 
heading is challenged in the Chattin opinion, General Claims Commission, U.S. and Mexico, 
Opinions, p. 428. 

7 Moore, Arbitrations, p. 1216. 

® Quoted from the Revue Générale de Droit International Public (hereinafter abbreviated as 
R. D. I. P.), IV, p. 410. The editors comment that it was a great success for Brazil that a 
European government had accepted this principle. A similar treaty between Spain and 
Chile is quoted at ibid., p. 417; and see ibid., II, p. 339; III, pp. 601-604; IV, pp. 227, 417, 
794; Strupp, Urkunden, II, pp. 298, 305; and the references to Borchard, in note 4, supra. 

* Convention Relative to the Rights of Aliens, Second Pan American Conference, January 
29, 1902. For a more recent example, see the treaty between Great Britain and Uruguay, 
April 18, 1918, Nouveau Recueil Général, 3° série, 15, p. 63. 
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compromis under the terms of which the case has been tried has excluded the 
necessity of reference to the rule that local remedies must first be exhausted, 
or has in other directions modified the treatment which might have been 
expected under ordinary rules of international law. Rarely does one find a 
serious effort to analyze the meaning of the term; and only too often it has 
been used in a popular rather than in a definitive sense. Nevertheless, it is 
believed that a survey of the cases reveals so much agreement as to the gen- 
eral sense of the term that certain conclusions may safely be drawn from 
them.!® 

It is generally said that the state is not responsible for acts of individuals, 
but that the state has the duty (1) of using due diligence to prevent such acts 
of individuals and (2) of repairing in accordance with local law injuries 
resulting from such acts."' That denial of justice is the failure of the state in 
the latter duty seems to be established by practice; or, to put it in other 
words, denial of justice is practically always discussed in connection with the 
rule that local remedies must first be exhausted. In one of the earliest of 
such cases, if not the earliest, contemporaneous with Vattel, and almost in 
his words, England argued with Prussia that there should be no reprisals 
“except in cases of violent injuries directed or supported by the State; and 
justice absolutely denied in re minimé dubid by all the tribunals, and after- 
wards by the Prince.” Umpire Thornton of the Mexican Commission of 


1868, said: 


In order to make the Mexican Government responsible there must be 
the clearest proof of a denial of justice. But there is no such proof in 
this case. On the contrary, the claimant did not avail himself of the 
judicial remedies which were within his reach. 


From the Venezuelan Arbitrations of 1903, we may quote one case: 
It does not appear that he availed himself of his rights, and it is not 


10 Some eighty cases have been examined, including those from which excerpts have been 
given in the chapter entitled ‘‘ Denial of Justice” in Moore’s Arbitrations. 

11 From the fact that the state is obligated to use the means at its disposal for the preven- 
tion of injuries to aliens, it might be argued that the state is responsible immediately for an 
injury done by an individual to an alien, as it is for an injury done by a state agent to analien. 
This would seem logically to follow from the fact that the responsibility of the state is based 
upon its exclusive jurisdiction. In either case, the rule of local redress would apply, so that 
the ultimate decision of the case would be the same. Such a theory would recognize the 
rights of individuals, now obscured in the mortmain of sovereignty; it would aid in measuring 
reparation (e. g., the Chattin Case, before the Claims Commission with Mexico), and it would 
simplify and systematize the whole principle. This theory, however, finds no support in 
current doctrine. 

2 Martens, Causes célébres, II, pp. 96, 139, quoted in Phillimore, Commentaries, II, p. 5, 
and in Wheaton, Elements of International Law, §391. 

48 Burn’s Case, Moore, Arbitrations, p. 3140. An excellent statement is found in the 
Baldwin Case, ibid., p. 3127. See generally the cases on pp. 3126-3160, ibid., especially 
Glenn’s Case, p. 3138; Ada, p. 3143; Danford, Knowlton Co., p. 3148; Cotesworth and 
Powell, p. 2083; Montano, p. 1637. 
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within the power of this umpire to grant damages to a claimant who, by 
a seasonable reliance upon his rights in a case in court, might have 
suitably protected himself. Certainly before he can appeal to an inter- 
national tribunal, the suit in court having long since terminated, he 
should be prepared to show some actual denial of justice with relation 
to the subject-matter of his appeal." 


Finally, a quotation is taken from one of the most recent cases, before the 
General Claims Commission, United States and Mexico, in July, 1927: 


The very name ‘denial of justice” (dénégation de justice, déni de 
justice) would seem inappropriate here, since the basis of claims in these 
cases does not lie in the fact that the courts refuse or deny redress for 
an injustice sustained by a foreigner because of an act of someone else, 
but lies in the fact that the courts themselves did injustice. In the 
American and British Claims Arbitration, Arbitrator Pound one day 
put it tersely in saying that there must be ‘‘an injustice antecedent to 
the denial, and then the denial after it.’”” (Nielsen’s Report, 258, 261).¥ 


The positions taken by states further bears out the argument that denial 
of justice is connected with the failure of local remedies. Thus, the most 
recent ‘Instructions to Claimants”’ issued by the Department of State of the 
United States points out that 


If any legal remedies for obtaining satisfaction for, or settlement of, 
the losses sustained are afforded by a foreign Government before its 
judicial or administrative tribunals, boards, or officials, interested per- 
sons must ordinarily have recourse to and exhaust proceedings before 
such tribunals, boards, or officials as may be established or designated 
by the foreign Government and open to claimants for the adjustment of 
their claims and disputes. After such remedies have been exhausted 
with the result of a denial of justice attributable to an official, branch, or 
agency of a foreign Government, or have been found inapplicable or 
inadequate, the Department of State will examine the claim with a view 
to ascertaining whether, in all the circumstances of the case and con- 
sidering the international relations of the United States, the claim may 
properly be presented for settlement through diplomatic channels, by 
arbitration or otherwise."® 


The opinion in the case of the Orinoco Steamship Co. remarked that ‘‘the 


“4 De Caro Case, Ralston, Venezuelan Arbitrations of 1903, p. 819. See also, in the same 
volume, Orinoco Steamship Co., p. 90; La Guaira Light and Power Co., p. 182; Ballistini Case, 
p. 503; Woodruff Case, p. 161. 

* Chattin Case, Opinions, pp. 426-427. Other cases before this commission are quoted 
below. In the David J. Adams Case, before the American and British Claims Arbitration 
Tribunal, it was held that ‘‘a denial of justice may not be invoked, unless the claimant has 
exhausted the legal remedies to obtain justice.’ (Nielsen’s Report, p. 531.) See the cases of 
the Cayuga Indians, ibid., p. 329; Canadian Claim for the Refund of Duties, ibid., p. 368; 
Oberlander and Messenger Case, For. Rel., 1897, p. 382; and the Croft and Yuille, Short- 
ridge Co. Cases, with doctrinal notes accompanying them, in Lapradelle and Politis, 
Recueil, Il, pp. 31, 103. 

* Application for the Support of Claims against Foreign Governments, May 15, 1919, 
Revised October 1, 1924, Department of State, Washington, D. C. 
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following words of the English Government addressed to the concessionary 
may well be considered”’: 

The company does not appear to have exhausted the legal remedies at 
their disposal before the ordinary tribunals of the country, and it would 
be contrary to the international practice for His Majesty’s Government 
formally to intervene in their behalf through the diplomatic channel 
unless and until they should be in a position to show that they had ex- 
hausted their ordinary legal remedies with a result that a prima facie 
case of failure or denial of justice remained.!” 


A law of Costa Rica, promulgated Dec. 20, 1886, provided: ‘‘ They [for- 
eigners] can appeal to diplomatic intervention only in case of a denial of 
justice, or of willful delay in its administration, after having in vain ex- 
hausted all the resources created by the laws, and in the manner determined 
by international law.” !* The United States, while negotiating a treaty with 
Ecuador in 1890, admitted “the generally accepted principle that a denial of 
justice, which constitutes the true ground of formal diplomatic demands, 
does not exist until the remedies afforded by the laws of the country have 
been tried and found wanting.” '® 

Reénforcing the argument that denial of justice appears only when local 
remedies fail, a great amount of evidence may be adduced to show that the 
term refers to the failure of judicial remedies. Indeed, in most cases, the 
reference is to the judicial process. Thus, in the Pratt Case: ‘it appeared 
that the claimant did not avail himself of his opportunity either to prove his 
title in court or to take an appeal to a higher court. The umpire held that 
there had been no denial of justice.” 2° According to Secretary Hay: “ Until 
the remedy of recourse to the civil tribunals has been exhausted by the 
plaintiff and justice is finally denied her, there appears to be no ground for 
the presentation of a diplomatic claim.” * Many Latin American states 


17 Ralston, Venezuelan Arbitrations, p. 90. For the position of France, see Waller’s Case, 
Moore, Digest, VI, p. 670. 

18 Moore, Digest, VI, p. 269. 

19 Mr. Blaine to Mr. Caamano, May 19, 1890, ibid., p. 270. ‘But the Mexican Govern- 
ment strongly insisted upon the principle that justice could not be said to be denied till the 
claimants had used the remedies which the laws of the country allowed.’ Case of the Re- 
becca, Moore, Digest, VI, p. 668; and see generally, in the same volume, §§913 and 987. 

20 Moore, Arbitrations, p. 3141. Other like cases in the same work: Cinecue, p. 3127; 
Bronner, p. 3134; Stratton and Black, p. 3138; Green, p. 3139; Slocum, p. 3140; Clavel, p. 
3141; Blumhardt, p. 3146; Nolan, p. 3147; Driggs, p. 3160; Cotesworth and Powell, p. 2084; 
Fabiani, p. 4895; Medina, p. 2315. See also the cases of Woodruff, Ralston, Venezuelan Ar- 
bitrations, p. 160; La Guaira Light and Power Co., ibid., p. 182; De Caro, ibid., p. 819; Croft, 
doctrinal note, Lapradelle-Politis, Recueil, II, p. 31. 

21 Mr. Hay to Signor Carignani, Aug. 24, 1891, Moore, Digest, VI, p. 674. ‘It was from 
those laws then, through the proper tribunals, that reparation should have been sought for 
the injury inflicted upon your person and property, and it was only after a participation by 
those tribunals in the wrong committed by a palpable denial of justice, that the Government 
of the United States could have been properly called upon to interpose its influence.” Mr. 
McLane to Mr. Shain, May 28, 1834, ibid., p. 259. Similarly, Mr. Olney to Mr. Hamlin, 
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attempt to limit denial of justice in this sense by statute, as, for example, the 
law of Salvador, quoted by Moore: 

Article 40. It is to be understood that there is a denial of justice only 
when the judicial authority refuses to make a formal declaration upon 
the principal subject or upon any incident of the suit in which he may 
have cognizance or which is submitted to his cognizance.” 

It would, however, be a mistake to say that denial of justice is exclusively 
judicial in character; or to say, on the other hand, that all injuries emanating 
from the judicial department are to be called denial of justice. In order to 
make proper differentiations here, a survey, necessarily brief in view of the 
scope of this article, of the various forms in which denial of justice may 
appear, will be of assistance. 

Naturally, denial of justice would appear most often in the courtroom. 
The most important duty of the state in this connection is to permit to 
aliens access to the courts upon the same terms as are allowed to citizens. 
If the alien has been criminally attacked, the state must itself institute 
proceedings against the wrongdoer. Awards for failure to take proper meas- 
ures in this respect have recently been made by the General Claims Commis- 
sion, United States and Mexico, which considered even a failure to apprehend 
the accused as denial of justice.2* If he has been wronged at civil law, he 


July 16, 1896, ibid., p. 272; Mr. Everett to Mr. Marsh, Feb. 5, 1853, ibid., p. 262; Mr. Fish to 
Mr. Foster, Dec. 16, 1873, ibid., p. 265; Mr. Bayard to Mr. McLane, June 23,1886, ibid., p. 
266; case of the Bridgewater, ibid., p. 669; Mr. Marcy to Mr. Jackson, April 6, 1855, ibid., p. 
284; Lord Palmerston, in the case of Don Pacifico, June 25, 1850, ibid., p. 681; and others, 
in §$913 and 987. 

2 Moore, Digest, VI, p. 267. Similar efforts to limit denial of justice, or rather, to limit 
responsibility, are found in constitutions and treaties. Though M. Guerrero, in his 
report for the Committee for Progressive Codification approves such treaties, the Jnstitut de 
Droit International condemned them. Annuaire, XVIII, p. 255. For citations concerning 
such limitations, see Goebel, in this Journat, VIII, pp. 832-840; Arias, in ibid., VII, p. 724; 
Moore, Digest, VI, §919. Such limitations have generally been held invalid. See Ralston, 
Law and Procedure of International Tribunals, §104, in addition to the above references. 

23 “‘T consider that the contentions of the United States that there was a denial of justice 
in this case growing out of the failure to take proper measures to punish the slayer of Massey 
have been established.’”’ Massey Case, General Claims Commission, U. 8. and Mexico, 
Opinions, p. 238. Whether it be regarded as executive or judicial in character (see next 
paragraph of the text), the failure to apprehend criminals has been held to be denial of justice. 
Diaz Case, ibid., p. 143; Janes Case, ibid., p. 144; Roper Case, ibid., pp. 209-210. ‘‘ Consider- 
ing that if the opinion of the agent of Venezuela that the perpetrators of the violence were 
wrongdoers and sharpers be accepted, it would follow that the obligation of prosecuting and 
punishing the criminals rested on the competent local authorities, without its being necessary 
that any request be made by the injured parties for that purpose.” Bovallins and Hedlund 
Cases, Ralston, Venezuelan Arbitrations, p. 952; Davy Case, ibid., p. 411; Poggioli Case, ibid., 
pp. 847,869; Glenn Case, Moore, Arbitrations, p. 3138; Mills Case, ibid., p. 3034; Piedras 
Niegras Claims, ibid., p. 3036. In the Kennedy Case, before the Mexican Commission, it 
was said that ‘this claim can be properly grounded only on a denial of justice resulting from 
a failure to have imposed on Kennedy’s aggressor a punishment commensurate with his 
offense.” Opinions, p. 296. 
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must have free access to the courts for relief. If the courts obstruct him in 
this effort, or if there is undue delay, or failure to give a decision, it may be 
regarded as denial of justice.“ If the judicial proceedings are corrupt or 
venal, justice has again been denied;*5 and the case must be conducted ac- 
cording to local laws and procedure, as for citizens.2® Certainly, discrimina- 
tion against him because of his nationality is not to be permitted. Said 
Secretary Fish: ‘‘ Undue discrimination against a citizen of the United States 
in a foreign country by which he is subjected to peculiarly harsh imprison- 
ment and other injuries, forms a basis for a claim for damages against the 
government of such foreign state.’’?? On the other hand, the alien must 
exhaust local remedies; he must appeal his case to the highest courts before 
he can be sure that the state can not, or will not, give him relief.?® 


* “‘But when he was precluded from so doing [exhausting remedy in Mexican courts) by 
the adverse proceedings instituted against him by the Mexican authorities, by which he 
was prevented from making out his case, we must hold that justice was not only 
denied him, but denied in violation of settled principles of international law.’”’ Mr. Bayard 
to Mr. Jackson, Sept. 7, 1886, Moore, Digest, VI, p. 681. See Mr. Evarts to Mr. 
Fairchild, Jan. 17, 1881, ibid., p. 656; Mr. Marcy to Mr. Clay, May 24, 1855, ibid., p. 659. 

“Undue and needless delay in the trial of a citizen abroad is a ground for international 
intervention.’’ Mr. Frelinghuysen to Mr. Lowell, April 25, 1882, Moore, Digest, VI, p. 277; 
and similarly, Mr. Bayard to Mr. Jackson, July 26, 1886, ibid., p. 281; Mr. Blaine to Mr. 
Ryan, June 28, 1890, ibid. 

On this point, see Hyde, International Law, I, §283; Borchard, Diplomatic Protection, §129; 
Decenciére-Ferrandiére, La responsabilité internationale des états 4 raison des dommages subis 
par des étrangers, Paris (thése), 1925, p. 108. 

#6 See Mr. Evarts to Mr. Foster, April 19, 1879, Moore, Digest, VI, p. 696; Mr. Seward to 
Mr. Webb, Dec. 7, 1867, Wharton, Digest, II, p. 615, and §230 in general; Garrison’s Case, 
Moore, Arbitrations, p. 3129; Orient Case, ibid., p. 3229. 

26 ‘Tn refusing the relief prayed for, the officers of the judicial department were guilty of a 
gross denial of justice, failing, as they did, to follow the excellent laws prescribed by Vene- 
zuela.”’ Tagliaferro Case, Ralston, Venezuelan Arbitrations, p. 765; and see the Bullis Case, 
ibid., p. 170; Driggs Case, Moore, Arbitrations, p. 3125; Van Bokkelen Case, ibid., p. 1846; 
Idler Case, ibid., pp. 3504-3508 ; Jonans Case, ibid., p. 3521; Mr. Conrad to Mr. Peyton, Oct. 
12, 1852, Moore, Digest, VI, p. 274-5. 

The due process required is that of the state in question, though it must measure up to an 
international standard. Mr. Gresham to Mr. Hevner, June 10, 1893, Moore, Digest, VI, p. 
272; Mr. Marcy to Mr. Jackson, April 6, 1855, ibid., p. 275; Mr. Bayard to Mr. Jackson, 
July 16, 1886, ibid., p. 281. As to what the United States expects as due process, Mr. Fish 
to Mr. Cushing, Wharton, Digest, II, p. 620; Mr. Evarts to Aristarchi Bey, ibid., p. 625; and 
generally in §230, ibid. 

27 Mr. Fish to Mr. White, Jan. 7, 1874, Moore, Digest, VI, p. 698; and see generally ibid., 
§992; Hyde, International Law, I, p. 500; Borchard, Diplomatic Protection, p. 197; resolu- 
tions of the Institut de Droit International at its 1927 session, Art. 6. 

28 ‘Tn addition to all this it appears that you had a right of appeal in the regular course of 
judicial proceedings, and that this right still exists, unless it has been lost through your 
neglect.”” Mr. Forsyth to Mr. Welsh, March 14, 1835, Moore, Digest, VI, p. 261; and see 
Mr. Clay to Mr. Tacon, Feb. 5, 1828, ibid., p. 652; Mr. Marcy to Chevalier Bertinatti, Dec. 
1, 1856, ibid., p. 748; Driggs Case, Moore, Arbitrations, p. 3160; De Caro Case, Ralston, 
Venezuelan Arbitrations, p. 819; Strupp, Das védlkerrechtliche Delikt (Stuttgart, 1920), p. 82. 
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It is clear from other cases, however, that denial of justice is not to be 
confined to the court room alone, but that it may include also such executive 
or legislative action as interferes with the process of obtaining judicial relief. 
The judicial department derives its authority from the constitution and laws 
of its state; and it would not be able to carry on its work without the assist- 
ance of executive officials. It has happened, not infrequently, that arbitrary 
action on the part of the executive department has made it impossible for the 
court to function properly.2* Excellent examples are afforded by the R. E. 
Brown and the El Triunfo cases, to be discussed below. The legislative body 
may not grant sufficient jurisdiction to the court, or may even by statute 
take a particular case out of the hands of the court, or otherwise prevent a 
proper decision.*° Failure to execute a decree must certainly be regarded as 
denial of justice ;*! and it has been likewise held that permitting a prisoner to 
escape denies justice,** and that an amnesty signifies approval of the delin- 
quent’s act, thereby assuming responsibility for it.** 

On the one hand, then, denial of justice can not be defined as mere failure 
to permit access to the courts, nor merely as failure to do justice within the 


2° “The judicial authorities, when appealed to for an investigation of Ruden’s claim, re- 
fused to entertain it, on the ground that an executive order had forbidden the trial of suits 
against the treasury. And while justice was thus denied... .” Ruden Case, Moore, Ar- 
bitrations, p. 1655; and see the similar cases of R. T. Johnson, ibid., p. 1656; and the Neptune 
Case, ibid., p. 3077. ‘These facts prove the denial of justice, because the local authorities 
deprived Ballistini of the legal means of instituting before the competent tribunals the actions 
which the laws would authorize him in case he might improperly have been condemned to a 
criminal judgment.” Ballistini Case, Ralston, Venezuelan Arbitrations, p. 504. ‘‘ Mais le 
fait que le gouverneur de la province est intervenu dans l’affaire et a, de sa propre autorité, em- 
péché Romberg d’exercer un droit légitime, constituait un véritable déni de justice, puisque, contre 
Vordre du gouverneur, il n’y avait ni appel ni possibilité de résistance.”’” Affaire Oliver Romberg, 
Lapradelle-Politis, Recueil, II, p. 566. See also Ralston, in Law and Procedure of Interna- 
tional Arbitration, p. 51, and as umpire in the Poggioli Case, Venezuelan Arbitrations, p. 869. 

*° See, for example, the R. E. Brown Claim, below. On legislative limitations, see note 22, 
supra. 

* “Punishment without execution of the penalty constitutes a basis for assuming a denial 
of justice.”” Mallén Case, General Claims Commission, U.S. and Mexico, Opinions, p. 261; 
and see the following cases before the same commission: Venable, ibid., p. 368; Putnam, ihid., 
p. 227; also, the Montano Case, Moore, Arbitrations, p. 1637; Fabiani Case, ibid., p. 4878; 
Promemoria of the German Embassy at Washington, Dec. 11, 1901, Moore, Digest, VI, p. 
693, and §990 in general; Mr. Frelinghuysen to Mr. Morgan, May 19, 1884, ibid., p. 679. 

* “There remains at least the fact that Uriarte escaped and that Mexico had the obligation 
to answer for Uriarte until the termination of his sentence, and she is now unable to explain 
his disappearance. In such circumstances it cannot be said that Mexico entirely fulfilled her 
international obligation to punish the murderer of Putnam, as Uriarte remained imprisoned 
only thirty months, more or less, and, therefore, Mexico is responsible for the denial of jus- 
tice resulting from such conduct.” Putnam Case, General Claims Commission, U. 8. and 
Mexico, Opinions, pp. 226-227, and similarly, the Massey Case, ibid., pp. 235 et seq. 

* “Since Mexico has issued an amnesty act and since the President has held that it covered 
the murder of West, Mexico has granted amnesty to West’s murderers, and has voluntarily 
deprived itself of the possibility of prosecuting and punishing them.” West Case, ibid., 
Opinions, p. 406. See also Borchard, Diplomatic Protection, p. 218. 
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court room. It does refer to the failure of redress, which is usually a judicial 
process, and it includes judicial failures due to executive or legislative influ- 
ences. On the other hand, it can not be stretched to cover all positive illegal- 
ities resulting in international claims. This position is taken by Mr. Nielsen 
in his concurring opinion in the Neer Case: 


I think it useful and proper to apply the term denial of justice in a 
broader sense than that of a designation solely of a wrongful act on the 
part of the judicial branch of the government. I consider that a denial 
of justice may, broadly speaking, be properly regarded as the general 
ground of diplomatic intervention. 


In support of this statement, Mr. Nielsen quotes from the opinion in the so- 
called El Triunfo Case: 


It is not the denial of justice by the courts alone which may form the 
basis for reclamation against a nation, according to the rules of inter- 
national law. ‘‘There can be no doubt’’—says Halleck—‘‘that a 
State is responsible for the acts of its rulers, whether they belong to the 
legislative, executive, or judicial departments of the Government, so far 
as the acts are done in their official capacity.” * 


One may agree, as has been seen, with the statement that denial of justice by 
the courts alone is not the only basis for reclamation. In the El Triunfo 
Case cited, the denial of justice consisted partly in the executive decree which 
prevented appeal to the courts. In the Poggioli Case, the umpire took the 


same position, when he said that ‘‘ justice may as well be denied by adminis- 
trative authority as by judicial’’; but the content of the Poggioli Case shows 
that the denial of justice lay in the failure to apprehend and punish.* It is 
admitted also that, as Halleck says, the state is responsible for the acts of all 
its agents; but Halleck does not assert that all such acts are to be called 
denial of justice.*7 The state may be responsible for many other acts than 


denial of justice. 
The difficulty in such cases as these is that substantive and procedural 


* General Claims Commission, U.S. and Mexico, Opinions, pp. 77-78. See note 3, supra. 

35 Foreign Relations, 1902, p. 870, Scott, Cases, p. 123. 

6 Ralston, Venezuelan Arbitrations, p. 869, and see his Law and Procedure, p. 87. For 
similar cases: Cheek, Moore, Arbitrations, p. 1899, Moore, Digest, VI, p. 656; Danford, 
Knowlton Co., Moore, Arbitrations, p. 3149; Montano, ibid., p. 1634; Johnson, ibid., p. 1656; 
Ruden, ibid., p. 1655. 

37 Halleck, International Law (4th ed.), Ch. XIII, Sec. 6, pp. 443-444. Halleck does not 
himself use the term, though he quotes Vattel’s description of it. Mr. Nielsen’s citations are 
to cases in which the failure of local remedies is always present. His contentions were re- 
jected by the American and British Claims Arbitration Tribunal, in the case of the Cayuga 
Indians, Nielsen’s Report, p. 329 (for his citations and argument, see pp. 166-167, pp. 250 
et seq.); and by the General Claims Commission, U. 8. and Mexico, in the Chattin Case, 
Opinions, p. 429. In the Janes Case, the same commission apparently accepted a broader 
view. But the ground for the award was ‘‘such failure on the part of the Mexican authori- 
ties to take prompt and efficient action to apprehend the slayer as to warrant an award of 


indemnity.” Opinions, p. 112. 
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rules coalesce. The agents of the state are guilty of positive injurious acts; 
they are guilty also of arbitrary interference with the courts which makes 
local redress impossible against the original acts. In the El Triunfo Case, to 
which reference has just been made, a conspiracy caused the courts to declare 
the company bankrupt. The Salvador Commercial Company protested 
and made vain efforts to secure relief, which was blocked by executive inter- 
ference; and the concession was granted to others. A similar example is 
found in the R. E. Brown Claim, before the American and British Claims 
Arbitration Tribunal, in which all parts of the government combined to 
prevent redress being given: 
All three branches of the government combined to ruin his enterprise. 
The Executive Department issued proclamations for which no warrant 
could be found in the Constitution and laws of the country. The 
Volksraad enacted legislation which, on its face, does violence to funda- 
mental principles of justice recognized in every enlightened com- 
munity. The judiciary, at first recalcitrant, was at length reduced to 
submission and brought into line with a determined policy of the 
Executive to reach the desired result regardless of Constitutional 
guarantees and inhibitions.** 


There was thus a positive act of injury on the part of the executive; and there 
was a subsequent inability on the part of the judiciary to grant redress, or to 
repair the situation. Responsibility was clear, in such cases, whether be- 
cause of the positive act by the agent of the state, or because of the subse- 
quent failure of the courts to give redress; and it is not surprising, given the 
presence of both factors and the uncertainty as to the meaning of denial of 
justice, that tribunals should have failed to make clear distinctions. Sub- 
stantively, responsibility exists because of positive injurious acts by state 
agents; procedurally, an international claim is justified because of the denial 
of justice. The court does not always find it necessary to dissect the various 
elements which go to make up responsibility. 

Both the American and British Claims Arbitrations Tribunal and the 
Mexican Claims Commission have made it clear that they consider denial of 
justice to be a failure in local redress. Before the former tribunal, this was 
well illustrated in a short colloquy during the argument in the Cayuga 
Indians Case: 

Mr. Pounp. Don’t you think Mr. Robinson might say to you that 
there are two things to consider, first, whether or not there is a just 
claim, and secondly, whether or not, there being a just claim, want of 
any place where you can sue, where you can assert it, is a denial of 
justice? 

Mr. Nietsen. That is exactly the point I am discussing. 

Mr. Pounp. First, there is an injustice antecedent to the denial, and 


then the denial after it.*® 


38 Nielsen’s Report, p. 198. 
39 Nielsen’s Report, p. 258. See note 37, supra. 
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The Presiding Commissioner of the Mexican Claims Commission, in his 
opinion in the Chattin Case, says: ‘‘When, therefore, the American Agency 
in its brief mentions with great emphasis the existence of a ‘denial of justice’ 
in the Chattin Case, it should be realized that the term is used in its improper 
sense which is sometimes confusing.’”’*® Both tribunals, apparently, find 
denial of justice, not in an original injury, but in the failure to repair that 
injury. 

Of the some eighty cases examined in the course of this article, not more 
than two or three permit of an interpretation of denial of justice clearly 
opposed to that above offered. A larger number are not clear; but the great 
majority of cases, as well as of governmental positions, overwhelmingly 
support the above contentions. In this connection, there should be observed 
the frequent differentiation made between denial of justice and other types of 
international illegality, a differentiation which would appear to support the 
belief, on the part of the one who so states it, that denial of justice does not 
cover every type of international illegality. In the Tagliaferro Case, the 
umpire said: ‘“‘ The offenses complained of now are double in nature, consist- 
ing of unjust imprisonment and denial of justice.’*! The award in the 
Mallén Case held the United States liable (a) for illegal acts of the deputy 
constable (b) for denial of justice on the ground of non-execution of the 
penalty imposed (c) for lack of protection.” 

Indeed, in the few cases in which a purposeful effort has been made to 
ascertain the meaning of the term, the differentiation has been carried even 
further than we have done. Probably the most important case studies made 
of denial of justice are to be found in the Fabiani Case and in the Chattin 
Case. Inthe former, the commission was under the necessity of determining 
what was meant by the unexplained words “denial of justice”’ in the treaty 
under which they were operating. The conclusion reached was: 


denial of justice comprehends not only refusal of judicial authority to 
exercise its functions, and notably to pass upon petitions submitted to 
it, but also persistent delays on its part in pronouncing its decrees. . . . 
In reality, the contracting parties seem to have wished to attribute to 
the words ‘‘dénégation de justice” their most extended signification, 
and to include in them all the acts of judicial authorities implying a 
refusal, direct or disguised, to render justice.“ 


4° General Claims Commission, U. 8. and Mexico, Opinions, p. 429. See note 37, supra. 
+ Tagliaferro Case, Ralston, Venezuelan Arbitrations, p. 765. The Poggioli opinion speaks 
of ‘complicity on the part of the officials and denial of justice,” ibid., p. 869. See also the 
cases of Young, Smith & Co., Moore, Arbitrations, p. 3148, the British argument thereon on 
p. 3153, and the distinction made between this case and the Danford, Knowlton Co. Case, 
p. 3151; the convention adopted by the Second Pan-American Conference, already quoted; 
Project No. 16, Art. 3, of the American Institute of International Law, Spl. Supp. to this 
JourNAL, Vol. XX, p. 329; the Zamora Case, Grant, Prize Cases, p. 14, which quotes the 
wording of Phillimore, Commentaries, II, p. 4; Borchard, Diplomatic Protection, pp. 842-843. 
42 Mallén Case, General Claims Commission, U. 8S. and Mexico, Opinions, pp. 262, 264. 
* Fabiani Case, Moore, Arbitrations, p. 4895, La Fontaine, Pasicrisie, p.355. The case of 
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While it is clear that the reference here is to judicial failure to give redress, 
at least two points are left uncertain. It is quite possible that the commis- 
sion, in making this statement, did not intend to exclude administrative or 
legislative action which might have resulted in the judicial refusal to render 
justice. Whether this be so or not, practice seems unquestionably to include 
such action. Nor is it clear whether the commission intended to include 
under the head of denial of justice positive acts of injury by judicial author- 
ity, to an alien not seeking redress. This latter point requires elaboration. 

The difficulty of precise definition is complicated by the dual réle played by 
the rule of local redress, and by the dual function performed by the judiciary. 
It will be recalled that the operation of local remedies may serve, if successful, 
to discharge a precedent responsibility; but that they may, if they fail, create 
an original, or else affirm a final, responsibility. It is this latter phase, it is 
believed, which affords examples of denial of justice. )The judicial authori- 
ties of the state have, then, a double possibility of doingihjury: they may, by 
a positive act injurious to an alien, produce an original responsibility; and 
they may, by failure to give redress in accordance with the rule that local 
remedies must first be exhausted, again bring responsibility upon their state, 
or, perhaps, fail to clear their state of responsibility) To which of these 
various situations should the term denial of justice % applied? } 

Toward the solution of this difficult problem, the opinion in the Chattin 
Case has made an important contribution. The Presiding Commissioner, 
Mr. C. Van Vollenhoven, observed that the case before him differed from the 
Kennedy and nineteen similar cases, in which an alien, having been wrong- 
fully damaged by a private individual or by an executive official, the judicial 
authorities had failed to take proper steps against the persons who committed 
the damage. Direct responsibility, he averred, is recognized for acts of 
executive authorities, such as collisions caused by public vessels, unwar- 
ranted arrest, etc.; but when mistreatment of foreigners by the courts, by 
judicial rather than by executive authorities, is alleged, a confusion arises as 
to the use of the term denial of justice.“ For such acts, where the damage is 
caused by the judiciary itself, it would seem preferable not to use the expres- 
sion in this manner: 

The very name “denial of justice’”’ (dénégation de justice, déni de_- 
justice) would seem inappropriate here, since the basis of claims in these 


cases does not lie in the fact that the courts refuse or deny redress for an 
injustice sustained by a foreigner because of an act of someone else, but 


Cotesworth and Powell, of equal importance, will be discussed in connection with the Chattin 
Case. In his dissenting opinion in the latter case, the Mexican Commissioner speaks of the 
“Cotesworth and Powell Case, which is celebrated in this matter, and which summarizes 
what is established in international law on the question of denial of justice, and on mal- 
administration of justice.” 

“ As examples of such confusion, he quotes the Yuille, Shortridge & Co. Case, Lapradelle- 
Politis, Recueil, Il, p. 103; and the Burn, Pratt, and Ada Cases, Moore, Arbitrations, pp. 
3140, 3141, 3143. 
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lies in the fact that the courts themselves did injustice. Arbitrator 
Pound one day put it tersely in saying that there must be “an injustice 
antecedent to the denial, and then the denial after it’’ (Nielsen’s Report, 
258, 261). 
After considering a number of cases in which the term was improperly used, 
he finds that the Cotesworth and Powell Case made “‘a clear and logical dis- 
tinction between the two categories mentioned in paragraphs 7 and 8, above; 
‘denials of justice’ on the one hand (when tribunals refuse redress), and ‘acts 
of notorious injustice’ committed by the judiciary on the other hand (Moore, 
at 2057, 2083).’’4 


The problem here is the debated question of whether responsibility should 
be admitted for ‘‘ manifest injustice.’ In his dissenting opinion in the Chat- 
tin Case, the Mexican Commissioner makes a strong plea for the independ- 
ence of the judiciary, and for the right of a sovereign state to repair injuries 
to aliens through her own agencies. It has indeed been often asserted that 
the judiciary occupies so independent a position within the state that the 
state cannot be held to account for the acts of its judicial authorities, except 
possibly for denial of justice as above defined.“ On the other hand, awards 
have been granted in such cases; and the Institut de Droit International, at its 
1927 meeting at Lausanne, resolved that “L’ Etat est également responsable si 
la procédure ou le jugement constituent un manquement manifest da la justice, 
notamment s’ils ont été inspirés par la malveillance a l’égard des étrangers comme 


tels ou comme ressortissants d’un Etat déterminé.”” While, as governmental 
systems steadily improve, such cases should become more and more rare, it is 
difficult, as a matter of abstract justice, to avoid the conclusion that where 
injustice is plainly evident, though the forms of law be observed, responsi- 
bility should be admitted.‘7 Otherwise the protection afforded by interna- 
tional law to aliens could be rendered farcical. Excellent illustrations of 
this possibility are to be found in the mob cases which have so often marred 


* General Claims Commission, U. 8. and Mexico, Opinions, pp. 425-429. As “typical 
instances of direct damage caused by the judiciary—‘ denial of justice’ improperly so-called,” 
the Presiding Commissioner cites the Rozas and Driggs cases (Moore, Arbitrations, pp. 
3124-3126); the Faulkner, Roberts, Turner, and Strother cases before his own commission. 
He adds that in the following cases the improper term denial of justice was not employed by 
the tribunal itself: Rozas and Driggs (just cited); Selkirk, Moore, Arbitrations, p. 3130; Reed 
and Fry Case, ibid., p. 3132; Jennings, ibid., p. 3135; Pradel, ibid., p. 3141; Smith, ibid., p. 
3146; Baldwin, ibid., p. 3235; Jonan, ibid., p. 3251; Trumbull, ibid., p. 3255; Croft, Lapra- 
delle-Politis, Recueil, II, p. 22; Costa Rica Packet Case, La Fontaine, Pasicrisie, p. 509, 
Moore, Arbitrations, p. 4948. 

46 See, e. g., the Yuille, Shortridge & Co. Case, Lapradelle-Politis, Recueil, II, p. 103; the 
Croft Case, ibid., p. 24. 

47 Consult, on this point, Fauchille, T'raite, I, p. 534; Anzilotti, in R. D. J. P., XIII, pp. 21, 
296; Strupp, V élkerrechtliche Delikt, p. 74; Schoen, Haftung der Staaten, p.85; Moore, Digest, 
VI, $991; de Visscher, Responsabilité, pp. 99-100; Davy Case, Ralston, Venezuelan Arbitra- 
tions, p. 410; Parrish Case, General Claims Commission, U. 8. and Mexico, Opinions, p- 
477; and the Chattin Case, before the same commission, cited above. 
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the reputation of judicial proceedings in the United States. The finding of 
the coroner in the Rock Springs, Wyoming case, that the Chinese had come 
to their deaths through causes unknown, was denounced in a Presidential 
message as a “horrible travesty upon justice,’ and was characterized by the 
Chinese Minister as a burlesque. With a similar lack of deviation from the 
prescribed forms of law, the usual action of a jury in mob cases, as for ex- 
ample the New Orleans Riot of 1891, in discharging as not guilty mob mem- 
bers who were clearly guilty, constitutes so obvious an injustice that foreign 
nations can not be expected to accept the specious plea that no denial of 
justice existed because no failure in due process was evident.** 

Earlier writers, while perhaps recognizing responsibility for manifest in- 
justice, did not ordinarily distinguish between it and denial of justice. Thus 
Wheaton emphatically declares that “‘an unjust sentence must certainly be 
considered a denial of justice, unless the mere privilege of being heard before 
condemnation is all that is included in the idea of justice.”*® The opinion 
in the Chattin Case makes the necessary distinction. If denial of justice 
is to be regarded as a failure to make redress, then the unjust decision 
in a case in which redress is not sought need not be regarded as denial of 
justice. 

The above suggests a query as to the difference in status of the alien plain- 
tiff and the alien defendant. Is denial of justice restricted to those cases in 
which the alien appears as plaintiff? Apparently this must be answered 
affirmatively. If he appears as defendant, the original injury of which he 
may complain at international law is the positive act of the judicial authority; 
and—except for appeal, which must be admitted—the element of local re- 
dress does not enter the case at all. The injury which the alien suffers may 
as well originate with a judicial as with other authority of the state. If 
manifest injustice occurs in such judicial proceedings, it is not to be regarded 
as denial of justice. On the other hand, manifest injustice may equally occur 
in proceedings in which the alien is the plaintiff, seeking redress against an 
antecedent injury. It would appear, then, that denial of justice can occur 
only where the alien is the plaintiff, while manifest injustice may appear in 
either case. But manifest injustice is to be regarded as denial of justice only 
where it constitutes part of the failure to give local redress to the alien seeking 
relief, 

A further distinction must be made between the domestic court applying 
domestic law, and the same court applying international law. Whenever 
the decision of the court stands in conflict with international law, the state 
becomes at once responsible, whether such decision was purposed or uninten- 
tional. If, however, the court is applying domestic law, no international 
illegality appears until denial of justice or manifest injustice is shown. For 

*8 Moore, Digest, VI, §§1025, 1026. 

** Wheaton, International Law, §391. See the quotations from Grotius, Vattel, and 
Bynkershoek, given in Moore, Digest, VI, p. 694; de Visscher, Responsabilité, p. 99. 
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mere error in the administration of domestic law there is no responsibility, 
‘ nor can it be called denial of justice.*° 

Aside from the distinctions just made, the doctrinal development of the 
idea of denial of justice by writers bears out in overwhelming fashion its 
definition as a failure in local remedies, usually judicial ones. Grotius did 
not employ the term, but he asserted that, while aliens have behind them the 
coercive power of reprisals which is lacking to citizens, it is not lawful to use 
that power if they can obtain their rights by the ordinary course of local 
justice.*' His theories were developed by Vattel; and Vattel’s statement, 
except for the theory of complicity, which may now be said to have been 
abandoned, is still for the most part valid. According to him, it is the duty 
of the state to repress injurious acts by individuals, though such individual 
acts can not be imputed to the state. ‘‘ However, as it is impossible for the 
best regulated state, or for the most vigilant and absolute sovereign, to model 
at his pleasure all the actions of his subjects, it would be unjust to impute to 
the nation or the sovereign every fault committed by the citizens.”” The 
foreign state, therefore, ‘ought not to interfere in the causes of his subjects 
in foreign countries, and grant them his protection excepting in cases where 
justice is refused, or palpable and evident injustice done, or rules and forms 
openly violated, or finally, odious distinctions made, to the prejudice of his 
subjects or of foreigners in general.” 

In a later section he explains more clearly: 


Now justice is refused in several ways: First, by a denial of justice, 
properly so called, or by a refusal to hear your complaints or those of 
your subjects, or to admit them to establish their rights before the 
ordinary tribunals. Secondly, by studied delays, for which no good 
reasons can be given—delays equivalent to a refusal, or still more 
ruinous. Thirdly, by an evidently unjust and partial decision. But it 
is necessary that this injustice should be manifest and palpable.” 


Many writers content themselves with quotation from Vattel.* Almost 


5° On this point see Borchard, Diplomatic Protection, pp. 195, 332-4, 340; Hyde, Interna- 
tional Law, I, §286; de Visscher, Responsabilité, p. 98; Schoen, Haftung, p. 83; Strupp, 
V élkerrechtliche Delikt, p. 74; Mr. Davis to Mr. Chase, Jan. 10, 1870, Moore, Digest, VI, 
p. 750. 

51 Grotius, De Jure Belli et Pacis, II, c. 2, 5,1. See Wheaton, International Law, §391; 
and Hatschek, Vélkerrecht, p. 398, quoting Bartolus. 

5? Vattel, Law of Nations, 6th American ed. by Chitty, Philadelphia, 1844, II, VI, §73; 
II, VII, §84; II, XVIII, §350. 

53 As, for example, Halleck, International Law, I, pp. 443-4; or Westlake, International 
Law, I, p. 327, Chapters, p. 104; or Piédeliévre, Précis, I, p. 319. Halleck does not himself 
use the term at all, nor do Hall, Rivier, Heffter, Wilson, and Woolsey. Others use it only in- 
cidentally, as Oppenheim, International Law, I, §161; Liszt, Vdlkerrecht, 12th ed., §35, III, 
1, b; Antokoletz, Tratado de Derecho Internacional Publico, II, p. 228. Pradier-Fodéré is not 
clear, though apparently in agreement. He asserts that protection should be granted against 
violations of international law, “contre les procédés arbitraires ou les dénis de justice de la parte 
des autorités locales,” and against manifest injustice or discrimination, Traité, I, §202. 
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none have attempted an explicit definition of denial of justice; but in most 
cases in which they have employed the term, it was obviously in connection 
with the rule of local redress. One of the clearest of such statements is that 
of Phillimore: 


The State, to which the foreigner belongs, may interfere for his pro- 
tection when he has received positive maltreatment, or when he has 
been denied ordinary justice in the foreign country. The State of the 
foreigner may insist upon reparation immediately in the former case. 
In the latter [denial of justice] the interference is of a more delicate 
character. The State must be satisfied that its citizen has exhausted the 
means of legal redress afforded by the tribunals of the country in which 
he has been injured. If these tribunals are unable or unwilling to 
entertain and adjudicate upon his grievance, the ground for interference 
is fairly laid.™ 

The chief authorities upon state responsibility (Professor Borchard has 
already been quoted) accept the definition to this extent. Anzilotti says: 
“ Tout le monde admet que le déni de justice, c’est-d-dire, d’une maniére générale, 
le fait, par un Etat, de ne point accorder a un étranger les moyens et les voies de 
recours nécessaires a la defense du drott, est un acte contraire aux devoirs inter- 
nationaux de Etat.’ 


Schoen speaks of 


Justizverweigerung und Rechtsbeugung, wobei sie dann zur Justizver- 
weigerung allerdings nicht bloss die gdnzliche Verweigerung des rechtlichen 
Gehérs, sondern auch Nichtzulassung der Beweise, Prozessverschleppung, 
und Versagung der Exekution rechnen.® 


A very clear statement is given by de Visscher: 


Le déni de justice, dans le sense propre du terme, implique le refus par 
l’ Etat d’accorder aux étrangers la protection de leurs droits par le recours aux 
tribunaux ... la responsabilité de l’Etat peut, dans des cas d’ailleurs 
assez rares, se trouver engagée a l'occasion de sentences prononcées par les 
tribunaux; mais ce n’est plus la le déni de justice; il y a justice rendue et 
non justice déniée.®” 


Many writers of general texts in international law are in agreement with the 
general statement of denial of justice above given; ** and a recent and impor- 


* Phillimore, Commentaries, II, pp. 4 and 5. 

** 1D. Anzilotti, ‘‘ La responsabilité internationale des états 4 raison des dommages soufferts par 
des étrangers,” R. D. I. P., XIII, p. 21; and see pages following. 

* Schoen, Die Vélkerrechtliche Haftung der Staaten aus unerlaubten Handlungen, Zeitschrift 
fiir Vélkerrecht, Band X, Ergiinzungsheft 2, 1917, pp. 83-84. See Strupp, V dlkerrechtliche 
Delikt, p. 76, who discusses it in connection with the courts. 

*’ De Visscher, ‘La responsabilité des Etats,” Biblioteca Visseriana, II, pp. 99-100. 

** Fauchille, Traité, I, p. 533, says: “le déni de justice est le fait, par un Etat, de ne point 
accorder & un étranger les moyens et les voies de recours nécessaires a la defénse de son droit.” 
According to Despagnet, Cours, Sec. 466, ‘soit en opposant un déni de justice formel ou dé- 
tourné aux reclamations justifiées de I’ état ou des particuliers érangers contre ses propre na- 
tionauz.” Bevilaqua attempts todefine the term: “Dd-se denegacao de justiga: a) Quando o 
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tant statement to the same effect has been made by the /nstitut de Droit 
International: 


L’ Etat est responsable du chef de déni de justice: 1. Lorsque les tribunaux 
nécessaires pour assurer la protection des étrangers n’existent ou ne fonc- 
tionnent pas. 2. Lorsque les tribunaux ne sont pas accessibles aux 
étrangers. 3. Lorsque les tribunaux n’offrent pas les garanties indis- 
pensables pour assurer une bonne justice.*® 


Of those who admit a broader and a narrower definition, the preference is 
usually for the narrower one. Professor Wambaugh, for example, says: 


in the narrower sense, the phrase is restricted to the instances where the 
wrong has been done through misconduct or inaction whose nature is 
judicial. This restricted meaning seems to be preferable to the wider 
one which has just now been explained; for denial of justice, at least 
when the expression is used by a lawyer, naturally connotes the instru- 
mentalities whereby normally justice is secured, that is to say, courts 
and judicial procedure.” 


On the other hand, the number of those who would expand the definition 
to cover all international illegalities is very small. The chief proponents of 
this position have been discussed above.*t Nevertheless, the statement is 
quite frequently encountered that only where local remedies have proven 
unavailing (which, according to our definition, would mean when denial of 
justice appears) is diplomatic interposition permissible. Such a statement 
has never, of course, been strictly accurate. It represents a goal, an ideal, 


juiz, sem fundamenio legal, repelle a petigdo daquelle que recorre d& justiga do paiz, 
para defender ou restaurar o seu direito; b) Quando, postergando as formulas processuaes, impede 
a prova do direito ou a sua defeza; c) Quando a sentenga é, evidentemente, contraria aos principios 
universales do direito.”’ Direito Publico Internacional, I, §38; see also pp. 198, 219. Among 
other writers may be mentioned Diena, Principi di diritto internazionale, I, p. 419; Bluntschli, 
Das moderne Vélkerrecht der civilisirten Staaten, No. 380; Gareis, Institutionen, p. 215; Hats- 
chek, Vélkerrecht, p. 398. 

5° At its 1927 meeting at Lausanne. See discussions at the 1927 meeting of the American 
Society of International Law, Proceedings, 1927 (consult index); Questionnaire No. 4 of the 
League of Nations Committee for the Progressive Codification of International Law, Spl. 
Supp. to this JourNAL, Vol. XX, p. 193; Project No. 16, of the American Institute of Inter- 
national Law, ibid., p. 329; Moore, Digest, VI, p. 266; replies of governments to the Commit- 
tee of Experts for the Progressive Codification of International Law, Report to Council, 
Geneva, 1927 (C. 196. M. 70. 1927. V.), especially, p. 151 (Denmark); 167 (Greece); 178 
(Norway); 195 (Portugal); 250 (Switzerland). 

6° In Proc. Am. Soc. Int. Law, IV (1910), p. 128. He admits that the wider definition is 
not incorrect, and offers as examples of it, executive failure to perform contracts “‘ provided 
there is no redress in the courts,’’ or seizing person or property ‘with the same proviso,” or 
neglecting to use due diligence to prevent mobs, etc. 

% The positions taken by Dr. Hyde and Mr. Nielsen have been given, supra. The position 
taken by the editors in the doctrinal notes accompanying the Croft and the Yuille, Shortridge 
Co. cases leaves their position uncertain, Lapradelle-Politis, Recueil, I1, pp. 31, 33, 112; and 
see p. 280. Mr. Hershey’s position also is not clear, Essentials of International Public Law 
(New York, 1927), p. 255, and in Proc. Am. Soc. Int. Law, 1927, p. 27. 
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rather than a present status. Certainly for acts grievous to the honor or 
self-respect of a state, the offended state has never hesitated to demand rep- 
aration through diplomatic channels. Discriminatory or xenophobic acts 
injurious to aliens have been assimilated to injuries done to the state of the 
alien. And damages have been paid, apparently to an increasing degree, for 
acts of police officials, such as false arrest or cruel punishment, and for those 
of customs or sanitary or port agents, or of soldiers, without regard to local 
remedies. How are we to account for such exceptions to the rule that dip- 
lomatic claims are not permissible until local remedies have first been 
exhausted? 

The answer, it is believed, is for the most part to be found in the effort to 
maintain a reasonable standard of civilized justice. It is obvious that the 
community of nations can not permit a respondent state to say: We have 
observed all the forms of our local law, and therefore have no responsibility. 
To admit this would mean to admit that international law is impotent to 
protect aliens. There is, and must be, an international standard for the ad- 
ministration of local justice for aliens, demanding the promulgation of laws, 
and their proper enforcement, and the creation of machinery, and its efficient 
operation, for the protection of aliens. Local remedies will, in a state which 
measures up to the international standard, be accepted ordinarily as dis- 
charging responsibility for an antecedent injury to an alien; and only in ex- 
ceptional situations, in such states, could denial of justice appear. Whena 
state has failed to provide a remedy to meet a certain situation, as, for in- 
stance, an arbitrary act by the head of the state, which results in injury to an 
alien, diplomatic interposition may take place at once. Less clearly, but 
still well-founded, interposition may be permissible when the ordinary opera- 
tion of local remedies has been consistently so unsatisfactory that the 
offended state refuses to accept them. This international standard is, in 
effect, a sort of international due process of law; and it is as difficult to ascer- 
tain as is due process under the American Constitution. It is much more 
open to abuse because of the unsatisfactory condition of international or- 
ganization, which makes it difficult to secure an impartial interpretation. 
Whether a failure to measure up to the international standard is to be re- 
garded as denial of justice, or as another illegality, it is impossible to say at 
present. It may be suggested, however, that denial of justice is measured by 
domestic law, whereas the international standard is measured by inter- 
national law. On the other hand, it is true that failure to meet the interna- 
tional standard results in failure to give satisfactory local remedies. A 
differentiation between the two would probably result in less abuse. 

The pressure of the international standard is steadily widening the obliga- 
tions of the state towards aliens. This is to say, that the rule of local 
redress, and, consequently, the range of denial of justice, is steadily being 
widened. Such a development is laudable, and should be encouraged. The 
rule of local redress is unquestionably the most important element in the 
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procedure of enforcing state responsibility. It recognizes the independent 
personality, the exclusive jurisdiction, the so-called sovereignty of the state; 
and thus aids to reconcile the conflict between sovereignty and international 
law. It constitutes a sliding rule which enables each state to provide, 
according to its own tastes, the domestic machinery of justice; and at the 
same time it develops a common standard, if not uniformity, in the adminis- 
tration of justice for the individual wherever he may be, a standard which 
affects not only the alien, but the native citizen as well. It relieves the 
community of nations of what would otherwise be an intolerable burden of 
disputes; and at the same time the pressure of the international standard 
gives a sanction to the rights of aliens under international law. As local 
remedies are more efficiently and more widely provided, it will be more and 
more nearly correct to say that there can be no diplomatic interposition 
except when they fail, that is, when denial of justice is established. 

Given the importance of this rule, the desirability of terms to describe its 
operation is apparent; and it is for this reason primarily that the term “‘ denial 
of justice’”’ should be limited in its bearing. To extend that term to cover all 
international illegalities would render it superfluous and redundant, for it 
would then describe what is already described in such terms as international 
illegality, international delict, or internationally illegal conduct.” It does 
serve a useful purpose when it is employed to describe one particular type of 
illegality. A proper analysis of the problems of state responsibility demands 
a proper terminology; and the more agreement which can be had upon terms, 
the more agreement will be found possible in the statement of rules. In any 
system of law, violations of the law are of various types and have various 
.. appellations. Here, one must distinguish between acts of agents and acts of 
| individuals; between positive acts producing responsibility, and other acts 
for which no responsibility appears until local remedies fail; between situa- 
tions in which diplomatic action is or is not permissible. In such situations 
as these the term denial of justice is of the utmost importance and aid. There 
are many possible violations of international law; and it is not conducive to 
proper analysis and understanding to lump them all together, and call them 
all indiscriminately denial of justice. To mention only one resultant injury, 
it is impossible, as the Chattin Case witnesses, to determine the nature of the 
injury and the reparation due, until the type of illegality is known. ¥\ 

To sum up our conclusions, it seems to be clearly established from practice 
and generally admitted, that denial of justice is the failure to make repara- 

® ‘How confusing it must be to use the term ‘denial of justice’ for both categories of govern- 
mental acts is shown by a simple deduction. _If ‘denial of justice’ covers not only govern- 
mental acts implying so-called indirect liability, but also acts of direct liability, and if, on the 
other hand, ‘denial of justice’ is applied to acts of executive and legislative authorities as well 
as to acts of judicial authorities—as is often being done—there would exist no international 
wrong which would not be covered by the phrase ‘denial of justice,’ and the expression would 


lose its value as a technical distinction.” From the opinion of the Presiding Commissioner in 
the Chattin Case, General Claims Commission, U. 8. and Mexico, Opinions, p. 427. 
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tion through local agencies of redress, for an injury suffered by an alien.¥ 
Where such injuries emanate from agents of the state, denial of justice isa 
reaffirmation of responsibility; where they emanate from individuals, denial 
of justice is the original establishment of responsibility. In either case, while 
responsibility may perhaps be already engaged, denial of justice does not 
appear until local remedies have been found wanting. Such local remedies 
are usually within the province of the judicial department, and denial of 
justice is, therefore, usually apparent within the courts. But, on the one 
hand, where executive or legislative action interferes with the judicial process 
of redress, such action may fall within the definition of denial of justice; and, 
on the other hand, certain positive injurious acts on the part of the judicial 
department, not connected with the seeking of local redress, must be re- © 
garded as international illegalities other than denial of justice.** Denial of 
justice is not exclusively judicial in character; nor are all judicial injuries to 
be called denial of justice. Still less are injurious acts on the part of execu- 
tive or legislative agencies to be called denial of justice: it does not appear 
until local remedies against such acts have been sought in vain. Not every 
international illegality is a denial of justice; but every denial of justice is an 
international illegality. The essential test for denial of justice lies in the 
question: Has there been an antecedent injury to the alien, for which he is 
now seeking redress? It would seem, then, that denial of justice can only 
appear where the alien is the plaintiff; and it must always be negative in | 
character, an omission or a negligence, rather than a positive act of injury. 

These conclusions must be regarded as guide posts, rather than as a 
definition of complete circumscription, for many uncertainties still remain. 
As a definition, if it may be called one, it has the advantage of being a fair 
compromise. It does not concede the impossible claim that denial of justice 
is merely refusal of access to the courts; nor does it go so far as to include 
every international illegality detrimental to an alien. It is not a rigid rule, 
productive of embarrassment, for it depends upon domestic codes of law, and 
takes into account variations in such codes. It has the further advantage of 
allowing a reasonable, rather than a strained and immeasurable meaning to 
the words “denial of justice.’’ Itis a term which allows of much more study, 
for there are many types of denial of justice; but it is believed that practice 
now offers sufficiently complete agreement to justify the attempted codifica- 
tion of the law of state responsibility, of which denial of justice is a most 
essential factor.™ 

® In some cases, redress must be sought from an administrative rather than a judicial 
tribunal, e. g., an internal claims commission set up to repair damages caused within a state 
by a civil war. Failure to admit aliens upon the same terms as citizens to such a tribunal 


would presumably be denial of justice. 
ng That denial of justice is a fit subject for codification, see Antokoletz, op. cit. II, p. 228; 
Westlake, International Law, I, p. 327; Wambaugh, Proc. Am. Soc. Int. Law, 1910, p. 136. 


JUSTICIABLE DISPUTES 
By Rospert YorRKE HEDGES 


Faulkner Fellow and Lecturer in Law at Manchester University, 
England; Laura Spelman Rockefeller Memorial Fellow at Geneva 


A distinction, associated with the name of Westlake, has been drawn be- 
tween legal and political international disputes, and this terminology appears 
to have found its way into the text-books.' It formed the basis of the project 
for obligatory arbitration put forward by the Russian delegates at the First 
Hague Conference. At the present day, however, not only are the terms 
frequently employed in different senses, but there is considerable difference of 
opinion as to the utility of drawing such a distinction at all. A discussion of 
the question before an assembly of eminent American jurists * resulted in the 
expression of many widely divergent views, and their deliberations indicate a 
notable absence of agreement both on this topic and on the closely related 
question of the basis of arbitration. Yet the whole question is one of fun- 
damental importance, and so far from being a matter of merely academic 
interest, it has a direct practical bearing on any scheme for the extension of 
the principle of compulsory arbitration. The question of the justiciable 
character of disputes is an inevitable result of the movement in recent years 
in favor of general treaties of arbitration, providing for disputes of the future.’ 
It is notorious that the Second Hague Conference failed to solve the problem 
by an attempt to draw up “arbitrable lists” of disputes, and it is doubtful 
whether a very satisfactory solution has been found by the more general 
definition of disputes of a legal nature laid down by Article 36 of the Statute 
of the Permanent Court of International Justice. 

The cases in which a resort has been made to arbitration in modern times 
are very numerous, and there have been something like two hundred in- 
stances during the period from Jay’s Treaty to the close of the nineteenth 
century. Since then, nineteen awards have been rendered by The Hague 
Permanent Court of Arbitration and a large number of other decisions have 
been given, especially by various pecuniary claims arbitration commissions. 
Hence, there is ample material for attempting to discover a definition of the 


1F.g., Oppenheim, International Law, Vol. II; Hershey, Essentials of International 
Public Law, p. 323; Foulke, International Law, Vol. II, p. 88. 

* Proceedings of the American Society of International Law, 1924, pp. 50 & 126, et seq. 

* It is of course needless to draw any distinction between an arbitrable and a justiciable 
dispute, since arbitration and judicial settlement are both juridical proceedings. The func- 
tion of an arbitrator, not less than that of a judge, is to apply judicially the principles of in- 
ternational law applicable to the facts—a duty which can only be restricted by the express 
terms of the compromis.” See my article in the British Year Book of International Law, 
1926, p. 110. 
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type of difficulty which may be solved through the medium of judicial proc- 
ess. The results of such an investigation, however, are not very encouraging. 
The kind of dispute where the need for an amicable adjustment is most 
pressing, and where the dread alternative is warfare, is rarely encountered 
in a survey of the awards of arbitration tribunals. The natural inference 
seems to be either that the most grave international conflicts are not suscep- 
tible of treatment by judicial methods, or that if they are capable of being 
treated in that way, states are for some reason or other reluctant to submit 
them. It has been said that “the ills of the body politic must be diagnosed 
and treated scientifically, very much as the diseases of the body”’; and cer- 
tainly it is true that ‘‘drastic measures of the nature of surgical operations 
are not infrequently demanded.’ 

The difficulty of arriving at any satisfactory classification is reflected in the 
drafting of the various arbitration treaties which have been negotiated on 
such a large scale during the present century. An example which has come 
to be regarded as classical is the well-known Anglo-French agreement of 1903, 
making provision for arbitration between the two nations in the case of all 
such difficulties of a legal nature as do not affect their vital interests, their 
independence, their honor, or the interests of third states. This has served 
as a model for a great many other treaties, and though the reservations have 
varied to some extent in form, practically they are reducible to matters 
affecting honor or vital interests. No test was prescribed for determining 
whether or not a dispute was of a legal nature within the meaning of the 
treaties, and diplomacy has not found it desirable to attach any definite in- 
terpretation to the reservations. The unratified treaties of August 3, 1911, 
which the United States entered into with Great Britain and France respec- 
tively, provided for arbitration in the case of disputes “‘justiciable in their 
nature by reason of being susceptible of decision by the application of princi- 
ples of law and equity.’"° Moreover, it was provided that a joint commission 
of inquiry should inquire on the legal nature of the dispute if the parties 
disagreed. Adopting this device, the treaty between Germany and Switzer- 
land in 1921 provides that the question of whether a dispute is of a legal 
nature shall itself be decided, if necessary, by arbitration. The four arbitra- 
tion treaties which form part of the Locarno Pact provide for arbitration in 
the case of disputes as to ‘the respective rights’’ of the parties, and in effect 
this again practically means disputes of a legal nature. The recent tendency 
has been to omit the clause reserving such matters as vital interests. The 
result is that there is a vast accretion of arbitration treaties in operation, 


‘ Brown, International Realities, p. 86. 

’ Wehberg, ‘‘Restrictive Clauses in International Arbitration Treaties,’ this JouRNAL, 
Vol. 7 (1913), p. 301. Cf. Cavalcanti, ibid., Vol. 8 (1914), p. 723. 

* For the meaning of the term “equity” in an arbitration treaty, see the award rendered 
at Washington in the Case of the Cayuga Indians, 1926, this JourNnat, Vol. 20 (1926), p. 
574. See also, Report of Fred K. Neilsen, American Agent, American-British Claims Ar- 
bitration, under the Special Agreement of August 18, 1910, pp. 273-286. 
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almost all of which in some form or other recognize a distinction between legal 
and political disputes, yet the exact nature of the distinction is by no means 
clear. The Institute of International Law at its session at Grenoble in 1922, 
after considering a report on the subject by Professor P. M. Brown and M. 
Politis, adopted the following resolution: ? 


1. Tous les conflits, quels qu’en soient l’origine et le caractére, sont, 
en régle générale et sous les réserves indiquées ci-aprés, susceptibles d’un 
réglement judiciaire. 


2. Toutefois, lorsque, de V’avis de V’Etat cité en justice, le conflit 
implique une opposition entre ses intéréts particuliers et l’intérét général, 
la question préalable de savoir s’il est justiciable est sowmise d l’examen 
de la Cour permanente de justice internationale, qui en décide suivant sa 
procédure ordinaire.® 


Westlake was too shrewd to dogmatize about the definition he put forward, 
but he believed that the distinction between legal and political disputes 
would probably be found intelligible enough for practical purposes. By a 
legal difference between states, he meant ‘one which can be settled by refer- 
ence to known rules, having at their back that force which is derived from the 
general consent of the international society.’”"* He regarded arbitration as 
an essentially judicial process, and accordingly he expressed the view that 
legal questions are suitable for arbitration, whilst political questions are in 
general not so. As an example of a legal dispute he mentions the Behring 
Sea controversy of 1893. The Alabama Case, however, was not a legal dis- 
pute, he points out, so long as a divergence continued as to the rules of inter- 
national law in relation to the conduct required from neutrals in time of war, 
but as soon as the parties agreed on the Washington rules, the difference 
became a legal one. 

Balch follows Westlake’s classification, but only so far as terminology is 
concerned, and he recommends a different test for determining the legal or 
political character of disputes. He urges that even where there are no rules 
of international law generally accepted by nations, a dispute is legal, rather 
than political, provided that “in itself it does not threaten the independence 
or any of the vital interests of the parties to the controversy.’’ Conversely, 
there may be well-recognized rules of international law applicable to a dis- 
pute, but the dispute may be so bound up in the future political development 
of the nations concerned that it would be useless to exclude such a case from 
the classification of political disputes and attempt to bring it entirely within 
the domain of legal disputes. Hence, he considers that the dividing line be- 
tween legal and political questions does not primarily depend on the existence 


7 Annuaire de I’ Institut de Droit International, 1922, p. 23 et seq. 

® This article proceeds further by recommending that if the court, by a three-fourths 
majority, should consider the dispute to be justiciable, it should proceed to adjudicate; other- 
wise the dispute should be referred back to the parties. 

* Westlake, International Law, Part I, p. 339. 
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of a recognized rule of international law applicable to decide any given case, 
and he attempts the following definition: 

Legal questions are disagreements that do not involve the life and fu- 
ture fate of nations, no matter in whose favour a judicial judgment may 
be rendered. Political questions are differences that involve in their 
solution the future relative power and so the fate of nations.!° 


There are several objections to this definition. In the first place, it seems 
difficult to agree that a dispute may be justiciable even though there are no 
known rules of law by which it may be solved. Again, as M. Giraud points 
out, the definition is diametrically opposed to the spirit and the letter of nu- 
merous arbitration treaties, for many of these, after restricting arbitration to 
disputes of a legal character, proceed to make an exception in the case of 
disputes involving vital interests.'' Moreover, the concentration of atten- 
tion on vital interests tends to obscure a deeper element. The basic factor 
which lies behind all consideration of vital interests is that some disputes a 
state is willing to submit to arbitration, whilst with others it is not willing to 
doso. Eachstateis itsown judge of whatits vital interestsdemand. Hence, 
it has been suggested that there is something in the mental attitude of states 
towards disputes which partially determines their justiciable character.” It 
has been truly said that often the very reason why states are reluctant to 
submit their disputes to arbitration is not because they do not know the law, 
but because they know it too well. Examples readily suggest themselves. 
A boundary may be defined precisely by the terms of a treaty, but yet the 
delimitation there laid down may prove unsatisfactory in changed conditions. 
A judicial tribunal confronted with such a dispute would have no option but 
to apply the treaty, and so render a decision which would have the effect of 
maintaining the territorial status quo. Not unnaturally the disputing states 
would be reluctant to submit the matter to arbitration, because what is de- 
sired is clearly something other than a strict application of the law. Or 
again, in the wars of the past, where states, with a desire for colonial expan- 
sion, have invaded the territory of their neighbors, the situation would hardly 
have been improved by the declaration of a court of law that this would in- 
volve a trespass and a violation of the sovereignty of another state.“ 

Professor E. M. Borchard has made the inquiry: 

Is not the criterion of legal or arbitrable or justiciable disputes other 
than that commonly suggested? Does it not lie less in the fundamental 
nature of the question than in the willingness of the nation to submit it 
to judicial determination; in the importance which the question is 


deemed to possess for the national interest rather than in its source? 
In other words, without disputing the usefulness of the description of 


‘© Balch, Legal and Political Questions between Nations, p. 131. 

" Revue générale de droit international public, 1922, p. 502. 

® For this aspect of the problem, see the address delivered by Professor J. L. Brierly before 
the British Institute of International Affairs, Journal, 1924, p. 227. 

* Cf. Jelf, Grotius Society Transactions, 1922, p. 67. 
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legal questions frequently presented, is the distinction not a subjective 
rather than an objective one?" 

This draws attention to a factor which is frequently overlooked, but it does 
not seem possible to regard this as the sole test, for that would mean that 
when once a dispute is submitted, a court of arbitration or a court of justice 
would be required to prescribe the law in a case where no existing applicable 
rule could be found, or where applicable legal sources are inchoate or obsolete. 
“The law of nations would seem by its very nature and the history of its 
development to be a system requiring positive assent,’’ writes Professor 
Brown; “it is not a system to be imposed by a sovereign executive or a 
court of justice.’’® The same writer maintains that ‘‘the objection of an 
international tribunal to legislate is fundamental. Nationals cannot expose 
their interests to the subjective notions of jurists of diverse national schools 
of thought.’’"® For the primary test, at any rate, it seems that we are com- 
pelled to fall back on the distinction between disputes which may be brought 
within the operation of a rule of law, whether a rule of international law or a 
rule which the parties agree to prescribe, and those which involve principally 
a conflict of political interests. The latter are not justiciable; the former are 
justiciable if the parties choose to make them so. 


Professor Hyde gives the following definition: 


The true test of a justiciable controversy is believed to be whether the 
principles of international law are sufficiently broad and flexible in their 
scope and application, and sufficiently well-understood, to mark clearly 
the lawfulness or unlawfulness of the conduct or contentions giving rise 
to complaint.!’ 


Of a similar nature is the following: 


A justiciable controversy is one in which the external action of a state 
is challenged, upon the ground that it does not conform to an established 
rule of action. A non-justiciable controversy is one in which the ex- 
ternal action of a state is challenged, not upon the ground of its illegality, 
not upon the ground that a rule of action exists which is violated, but 
because with reference to it there is no rule of action.'® 


M. Giraud says: ‘Un differend est d’ordre juridique, quelque soit lV impor- 
tance d’intéréts qui s’y attachent, quand il peut étre résolu par l’application des 
régles du 


Considerable areas in the external action of states are not within the do- 
main of law, and the range of justiciability is determined primarily by the 


™% Proceedings of the American Society of International Law, 1924, p. 53. 
% This JounNAL, Vol. 16 (1922), p. 257. 

6 University of Pennsylvania Law Review, 1924-25, p. 277. 

17 Hyde, International Law Chiefly as Interpreted and Applied by the United States, Vol. 
II, p. 560. 
18 J. S. Reeves, this Journat, Vol. 15 (1921), p. 372. 
19 Revue générale de droit international public, 1922, p. 503. 
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extent to which international life may be brought within the legal order. 
International law can never be an exact science, and it is not to be expected 
that the line of demarcation between legal and political disputes, in West- 
lake’s sense, can be defined with precision. That consideration, however, 
does not deprive the distinction of its practical value. Certainly throughout 
the awards of arbitration tribunals in modern times it is possible to trace in 
each case the existence of some dispute depending in the main on principles of 
international law. Nevertheless, differences often arise where the legal 
element is obscured or possibly submerged by a strong political element. The 
Corfu crisis 2° has been taken as an illustration of that kind. In such a case, 
in order to determine the question of justiciability, it becomes necessary to 
consider whether the legal phases can be separated from the political phases 
of the situation; if that is possible, the dispute is justiciable if the parties 
choose to make it so, but not otherwise. 

The obstacles that stand in the way of widening the range of justiciability 
are fortunately not permanent in character. The main problem is to enlarge 
the area of international relations which are within the field of legal control; 
in other words, to substitute law for policy. Progress must inevitably be 
gradual, and depends on sincere efforts on the part of statesmen and jurists. 
Happily there are signs that international lawyers are no longer so deeply 
imbued with the Grotian tradition of making the conduct of states in time of 
war the prime object of their study. The reluctance of nations to submit 
even plainly legal disputes to judicial determination is a serious difficulty, 
but one which may be diminished with the growth of mutual confidence and 
good will between nations. The various organs for promoting international 
co-operation, both within the League of Nations and in other spheres, are a 
laudable effort which may do much towards encouraging this state of mind, 
and which call for the earnest moral support of an educated international 
public opinion. 

*® Manley O. Hudson: Proceedings of the American Society of International Law, 1924 
p. 126. 


t 
‘ 
‘ 
| 
| 
2 


SOME DISPUTED APPLICATIONS OF THE PRINCIPLE 
OF STATE IMMUNITY 


By CHARLES FAIRMAN 
Assistant Professor of Political Science, Pomona College 


When in 1895 the French jurist Féraud-Giraud launched his comprehen- 
sive study Etats et Souverains devant les Tribunaux Etrangers, he began with 
this declaration: 


Je n’hésite pas, dés le début de ce travail, A poser en principe et comme 
régle générale, que les tribunaux ne peuvent connaitre d’une demande 
portée devant eux contre un gouvernement étranger. 

J’ajoute immédiatement que cette régle, si elle doit étre acceptée 
comme principe dominant de la matiére, comporte bien des tempéra- 
ments et méme de véritables exceptions. 

Je n’ose dire que certains ont voulu la voir appliquer d’une maniére 
complétement absolue; mais alors que des auteurs et des cours de justice 
se montraient trés disposés 4 étendre plus ou moins ces exceptions, 
d’autres se sont efforcés de les renfermer dans les plus étroites limites. 
(Tome I, 28.) 


Thirty years have merely added new distinctions and more complicated 
exceptions to those noted by the learned judge. 


There are various reasons for which the courts may be incompetent to de- 
termine causes in which a foreign state is named as defendant. First, the 
question may be strictly political, as relating, for instance, to an ‘‘act of 
state’’—perhaps an arrest or seizure made by a foreign government on its 
own territory. In such a case, declared the Cour de Paris, the court’s in- 
competence is “‘d’ordre public et absolue.”! So true is this that no judgment 
could be made even if the foreign government should consent to the submis- 
sion of the controversy: the court would be quite unable to appreciate the 
merits of the question at issue.” 

Immunity from suit is also admitted whenever the action would interfere 
with the admittedly public functions of a foreign state. Thus a court would 
not presume to wrest from the possession of a foreign government a ship of 
war or munitions for its armies. The reason for this would be, not that the 
court was absolutely incompetent to pass upon the controversy, but rather 
that by the customary law of nations such state agencies were immune from 
judicial control. This immunity might be waived: a tort by a foreign public 
ship or a dispute as to a contract for munitions might be submitted to and 
decided by the courts of the place. 

1 Ministre public c. Masset, Aug. 23, 1870. Dalloz, 1871, 2.9; Sirey, 1871, 2.6. 

2 Prof. Charles de Visscher, Revue de Droit International et de Législation Comparée, 1922, 
49:300, 319. 
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Passing over this undisputed ground, we come to frontiers where the 
boundaries of state immunity are in some places not yet definitively estab- 
lished. It is in these disputed areas that the present study will seek to 


explore. 


1. WHERE THE STATE Is SUED AS OWNER OF REAL PROPERTY 


There seem to have been few cases where a state has presumed to claim 
immunity from judicial process in actions incident to real estate owned 
abroad. This probably means that there is a realization that no such pre- 
tension would be admitted. The writers of authority are of opinion that 
rights to real property are a matter so intimately connected with the very in- 
dependence of the state that none other than the local courts could be per- 
mitted to pass upon them. 

To the opinion of the commentators may be added the dicta of the courts. 
In 1847 the Tribunal civil de la Seine remarked that, according to the princi- 
ples of international law, the courts of France had no jurisdiction over foreign 
governments save where the action related to real property in France owned 
by one of them in its individual capacity, which would imply subjection to 
the territorial jurisdiction and to execution of the judgment.‘ In the Von 
Hellfeld case® the Prussian Court of Conflicts stated that a sovereign state 
was immune from suit and from execution in a foreign court save for the two 
exceptions admitted by international law: these were the cases where real 
property was concerned and where the state voluntarily submitted. Other 
courts have expressed themselves, obiter, to the same effect.® 


* Among those who may be quoted to this effect are: Bluntschli, Le Droit International 
Codifié, 2nded. (Lardy, trans.), sec.140; von Bar, Theory and Practice of Private Interna- 
tional Law, 2nded. (Gillespie, trans.), sec. 532; also in Jour. du Dr. Int. Privé, 1885, 645 et 
seq.; Carré, Les Lois de la Procédure civile, 3rd ed. by Chauveau, Question 1923 bis; Fiore, In- 
ternational Law Codified (Borchard, trans.), sec. 339; Féraud-Giraud, op. cit., I, 99, and other 
authorities there cited; Foote, Concise Treatise on Private International Jurisprudence, 5th 
ed. by Bellot, 198-9; Gabba, Journ. du Dr. Int. Privé, 1890, 17:27, 39; Audinet, Revue Géné- 
rale de Droit International Public, 1895, 2:385, 396; Hyde, International Law Chiefly as In- 
terpreted and Applied by the United States, I, 352; Loening, ‘‘ Die Gerichtsbarkeit tiber 
fremde Staaten,” Deutsche Juristen-Zeitung, Vol. 15, No. 3, 161, 162; Octavio, Le Droit In- 
ternational Public dans la Législation brésilienne, 114; de Paepe, Journ. du Droit Int. Privé, 
1895, 22:31, 37; Charles de Visscher, Rev. de Dr. Int. et de Légis. Comp., 1922, 49:300, 317; 
Westlake, Treatise on Private International Law, 7th ed. by Bentwich, 267. To the same 
effect is the resolution of the Institut de Droit International of 1891, Tableau général, p. 117. 

* Solon c. Gouvernement égyptien, April 16, 1847, Dalloz, 1849, 1.7 note. This amenabil- 
ity to the local courts was conceded in the argument before the Court of Cassation in Gou- 
vernement espagnol c. Lambége et Pujol, Jan. 22, 1849, Dalloz, 1849, 1.5; Sirey, 1849, 1.81. 

*Sirey, 1912, 4.1; this JourNnax, 5:490 et seq. 

* The Reichsgericht stated this with emphasis in Bardof c. Etat belge, Dec. 12, 1905, Journ. 
du Dr. Int. Privé, 1907, 166. Other dicta are those of the Superior Hanseatic Court in The 
Ice King, Feb. 28, 1921, (Hanseatische Gerichtszeitung, hauptblatt, 1921, No. 42, p. 85; Rev. 
Int. du Dr. Mar., 1922, 33:868); the Mixed Court of Appeal of Alexandria, Nov. 24, 1920, in 
Hall c. Bengoa (Journ. du Dr. Int. Privé, 1921, 270; Rev. Int. du Dr. Mar., 1922, 33: 167); the 
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In direct collision with this consensus of opinion is the decision of the Su- 
preme Court of Austria in the case A. . . . c. German Empire.’ An Aus- 
trian subject brought an action in a Viennese court against the German Em- 
pire and the architect charged by it to construct an embassy at Vienna. The 
plaintiff alleged that the construction was depriving him of the use of his own 
property adjacent to the building site. The action was dismissed for want 
of jurisdiction over a foreign state. Appeal was taken to the Supreme 
Court, where the decision below was affirmed. 

This exposition of the law has been criticized, notably by Lyon Caen ® and 
by Féraud-Giraud.*® The former remarks that the Austrian court’s conten- 
tion was beyond all reason and contrary to general principles. It was most 
unlikely that a German court would take jurisdiction over a suit relative to 
real property situated in Austria, whence it appeared that the Austrian deci- 
sion left the plaintiff without any legal remedy. 


2. INHERITANCES 


It is contended by the writers, and seemingly acquiesced in by the courts, 
that where a state appears in a litigation as claimant of an inheritance it is on 
the plane of a mere private person and as such subject to the local law. This 
is the implication of a case!® where the Pope submitted to suit before the 
French courts in an action to set aside a will in which the papacy was a bene- 
ficiary. The Roumanian courts declared themselves competent in the Zappa 
case, where real estate situated in Roumania had been willed to the Greek 
Government." 

An Italian court has declared itself competent to entertain a suit brought 
against the Bey of Tunis under the following circumstances. A Tunisian had 
died in Italy, leaving an estate in which the Bey was interested, partly as a 
creditor of the deceased, partly as purchaser of the inheritances of certain of 
the heirs. An Italian man of affairs was retained to negotiate with the other 
heirs. Suit being brought by the Italian to recover the fee alleged to have 
been promised, the local court and the court of appeal declared the compe- 
tence of the courts of the place.” 

Among the writers who admit the competence of the forum hereditatis are 


Civil Tribunal of Rome, Feb. 13, 1924, in Storelli c. French Government (Journ. du Dr. Int. 
Privé, 1925, 1113). 

7 Jan. 3, 1878. Journ. du Dr. Int. Privé, 1883, 67. 

8 Journ. du Dr. Int. Privé, 1883, 68. ®* Tome I, 99. 

10 Héritiers de Plessis-Belliére c. Léon XIII, pape, Trib. civ. de Montdidier, Feb. 4, 1892. 
Journ. du Dr. Int. Privé, 1892, 19:447. 

11 Audinet, Rev. Gén. de Dr. Int. Public, 1895, 2:385, 397. Audinet points out that these 
cases are not conclusive, since in each it was real, not personal, property which was in 
question. 

12 Elmilick c. Bey of Tunis, Court of Lucca, April 2,,1886, Journ. du Dr. Int. Privé, 1887, 
501; noted in Gabba’s article in the Journ. du Dr. Int. Privé, 1889, 16: 543. 
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Audinet,” Féraud-Giraud,“ Fiore,* G. F. de Martens,’ von Bar,!”? and 
Charles de Visscher.'® The Institut de Droit International committed itself 
to this view in a resolution voted at Hamburg in 1891.9 


3. WHERE THE STATE Has AcTED As A PRIVATE PERSON 


How much farther we may go in enumerating exceptions to the general 
rule of state immunity depends on the solution of a much-debated question. 
Is a distinction to be drawn between public and private activities of the state, 
between the state exercising sovereign power (jure imperii), and the state 
acting in a private capacity (jure gestionis)? 

Chief Justice Marshall suggested in the case of The Exchange a distinc- 
tion between a foreign prince, considered as owner of property in his private 
capacity, and the prince as wearer of the crown. This differentiation has 
been rather generally accepted, both by courts and by jurists, as the line be- 
tween subjection to the local law and sovereign immunity.” But these 
questions of the immunity of the sovereign prince and that of the state are 
not on all fours. And without meaning to leave the impression that the dis- 
tinction between public and private capacities of the prince is universally 
recognized,” it is merely suggested in this connection as introductory to a 
more important inquiry: does international law recognize any distinction, in 
the matter of immunity from judicial process, between the state exercising 
sovereignty and the state acting as a private person? 

This distinction, with the consequent restraint upon a foreign state’s im- 
munity from jurisdiction, is admitted in the jurisprudence of Italy, Belgium, 
and Egypt. The courts of Holland have not remained wholly uninfluenced 
by it. The Swiss Federal Tribunal adopted it, but its decision was met 


18 Rev. Gén. de Dr. Int. Public, 1895, 2:385 et seq. 4 Op. cit., I, 101. 

1 Op. cit., sec. 339. 16 Précis, sec. 173. 

17 Theory and Practice, 2nd ed. (Gillespie trans.), sec. 532. 

18 Rev. de Dr. Int. et de Légis. Comp., 1922, 49:300, 317-8. 

19 Tableau général, 117. 20 (1812) 7 Cranch, 116. 

* Féraud-Giraud, op. cit., I, 207 et seg.; Isabelle de Bourbon c. Mellerio, Trib. civ. de la 
Seine, March 19, 1872, Dalloz, 1872, 2.124, and note; L’Empereur d’Autriche c. Lemaitre, 
Trib. de la Seine, Nov. 24, 1871 (Sirey, 1871, 2.225), Cour de Paris, 1"¢ ch., March 15, 1872 
(Dalloz, 1873, 2.24; Journ. du Dr. Int. Privé, 1874, 32); Wiercinski c. Seyyid Ali Ben Hamond, 
Trib. civ. de la Seine, 17 ch., July 25, 1916 (Journ. du Dr. Int. Privé, 1917, 1465); Nobili c. 
Charles 1e d’Autriche, Court of Cassation of Rome, March 11, 1921 (Jour. du Dr. Int. Privé, 
1921, 626; commented on in Fauchille, Traité, 1, sec. 643); Khedival Mail Steamship .. . 
Co. c. Daira Khassa de 8S. A. le Khédive . . ., Civil Trib. of Cairo, Feb. 10, 1903, Court of 
Appeal of Alexandria, May 13, 1903, Rev. Int. du Dr. Mar., 1904-05, 20:277. 

# Apparently it is not recognized in Great Britain. Scrutton, L. J.,in The Porto Alexandre 
(1919), 36 T. L. R. 66, said, obiter, “‘I think it has been well settled first of all as to the sover- 
eign that there are no limits on the immunity which he enjoys.” 

* Van der Flier, Grotius Annuaire International, 1923, 87 et seq.; van Slooten, Rev. de Dr. 
Mar. Comp. 1924, 6:49, 54. : 

* Ministére des finances autrichien c. Dreyfus, Trib. fédéral Suisse, Section de droit public, 
March 13, 1918, Rev. de Dr. Int. Privé, 1919, 15: 172, citing Arréts du Trib. fédéral Suisse, 
tome 44, I, 49. 


| 
| 
} 
5 
| 


570 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


with a sort of recall from the political branch of the government.” Pro- 
fessor de Visscher has thought he sensed a trend in this direction in French 
judicial decisions, but M. Jordan thinks that this was premature.?’ 

The distinction between acts of sovereignty and acts of the state in its pri- 
vate capacity has a greater acceptance among the authors than among the 
courts. Among those who have favored this point of view are von Bar,”® 
who concedes the difficulty presented by cases on the border line; Fiore,?® 
true to his Italian background; Fauchille,*° reflecting the view generally held 
by the French doctrine; Demangeat,*! Laurent,” Audinet,® de Paepe,* 
Judge Weiss,** and others to be quoted. Those who reject this criterion in- 
clude Loening,* Foelix,*” the Italian jurist Gabba, who opposes the criterion 
as too uncertain,®* Nys,** and Camille Jordan.*® At its session at Hamburg 
in 1891 the Institut de Droit International committed itself to a restrained 
view of state immunity, based on the distinction suggested above." 

The argument for the system of limiting state immunity has been expressed 
by the Belgian jurist, Charles de Visscher, in his study, Les Gouvernements en 
Justice. The following is a summary of his contention. All relations be- 
tween states proceed from the initial fact of their mutual recognition. There 
are two phases to the activities of a recognized state: the principal form, by 
which the state responds directly to its true mission, is carried out in the do- 


% Jordan, Rev. de Dr. Int. Privé, 1922-23, 18: 764. 

2% Rev. de Dr. Int. et de Légis. Comp., 1922, 49: 300, 304-5. He relied particularly upon 
Lakhowsky c. Gouvernement fédéral suisse et Régnier, Trib. de Commerce de la Seine, Dec. 
26, 1919 (Gazette du Palais, 1920, Vol. 2, p. 382), where the court accepted the distinction 
between acts jure imperii and acts jure gestionis and declared itself competent in an action on 
a contract entered into at Berne between a private person and the Swiss Government's 
Office of Foreign Transports. This decision was overruled by the Cour d’ Appel de Paris, 
17¢ ch., March 16, 1921. Journ. du Dr. Int. Privé, 1921, 179; Rev. de Dr. Int. Privé, 1922-23, 
18: 745; Rev. Int. du Dr. Mar., 1922, 33: 763. The French Dr. Renard took a view similar 
to that of de Visscher in a note in the Rev. Int. du Dr. Mar., 1922, 33: 874. 

27 Note in the Rev. de Dr. Int. Privé, 1922-23, 18: 761 et seq. 

28 Theory and Practice, secs. 531 et seq.; Journ. du Dr. Int. Privé, 1885, 645 et seq. 

29 Op. cit., secs. 337 et seq. 

8° Traité de Dr. Int. Public, I, 2° partie, pp. 1119-20. 

1 In his 4th edition of Foelix, Traité du Droit International Privé, I, 418 et seq. 

2 Droit Civil International, III, No. 38 et seq. 

33 Rev. Gen. de Dr. Int. Public, 1895, 2: 385 et seq. 

% Journ. du Dr. Int. Privé, 1895, 22: 31 et seq. 

% “Compétence ou Incompétence des Tribunaux”’ .. . , Académie de Droit international, 
Recueil des Cours, 1923, Vol. 1, 525 et seq. 

Die Gerichtsbarkeit tiber fremde Staaten,”’ Deutsche Juristen-Zeitung, 1910, Vol. 15, No. 
3, 161-6. 

3? Traité, 4th ed. by Demangeat, I, Art. 212. 

38 Journ. du Dr. Int. Privé, 1888, 15: 180 et seq. 

89 Le Droit International, II, 340 et seq. 

40 Rev. de Dr. Int. Privé, 1922-23, 18: 761 et seq. 

“t Tableau général, 116. 

“ Rev. de Dr. Int. et de Légis. Comp., 1922, 49: 149 et seg., 300 et seg. 
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main of public law. The other form of activity, indispensable but subordi- 
nate, is governed by private law. The state has a clear right to be considered 
as a subject of private law. 

The recognition of a state as sovereign entails the obligation on the part of 
other states to respect the acts by which it exercises its sovereign attributes. 
The exercise of sovereignty in the internal political system implies the im- 
perium, or power to command throughout the political community. In in- 
ternational relations sovereignty implies the right to participate on an equal- 
ity in all the external manifestations of the political activity of states. 

Quite different is the situation of a state which, outside of the sphere of 
action of its sovereign authority, enters into transactions governed by private 
law and normally falling within the competence of the courts of some other 
state. No doubt the acts of a state have always a political end and purpose, 
the satisfaction of those general interests of which the state is guardian. 
But to accomplish that purpose it works through two very different channels, 
depending upon whether it exercises its imperium within the limits interna- 
tionally recognized, or whether, on the other hand, by resorting to the proc- 
esses of private law (for example, by entering into contracts), it becomes in- 
volved in legal relationships which by their nature fall within the competence 
of the courts of some foreign state. In this question of jurisdiction it is the 
intrinsic nature of the state’s activity which is decisive, not the social inter- 
ests to which the activity responds. 

Not only is this distinction between acts jure imperii and acts jure ges- 
tionis justified as regards the state sought to be impleaded: it is, moreover, 
the only solution compatible with the respect due to the local sovereign. 
The theory that a state, when concerned in transactions which by their na- 
ture are subject to a foreign jurisdiction, may set up, as a matter of personal 
privilege, a claim to immunity based on the principle of the mutual independ- 
ence of states, is erroneous in two respects. First, it proceeds out of an in- 
exact analysis of the fundamental relations between states. All the rights 
which a state has abroad may be reduced to one: the right to respect in the 
exercise of its imperium within the limits recognized by international law. 

The theory of absolute immunity is erroneous in a second respect: it in- 
volves a contradiction. For to uphold the sovereign immunity of the state 
sought to be impleaded would amount to an infringement of the sovereign 
authority of the other state. It would be an admission that there co-existed 
in the same community two sovereign authorities. The immunity of one 
state would be upheld by denying to the courts of the other competence 
which is logically theirs. 

The Greek jurist, M. Politis, is in substantial agreement with Professor de 
Visscher. It is incorrect to argue that because states are said to be equal, 
therefore the courts of one are always incompetent to judge another. State 
immunity from foreign jurisdiction finds its true raison d’étre in the absence 
of any right in one state to impede the exercise of the public functions of an- 
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other. When a state is impleaded in reference to acts normally governed by 
private law, its public attributes are not encroached upon. So immunity is 
not warranted unless the state be exercising its sovereignty. But M. Politis 
adds, following Laurent, that in no case may the execution of a judgment 
rendered against a foreign state go so far as to attach its property, since this 
would impede its operations.“ 

Professor de Lapradelle put himself on record in this matter some years 
ago, at the time of the celebrated von Hellfeld case.* The state does not 
have two personalities, one public, one private. Such a distinction is possi- 
ble in the case of a sovereign prince, but not for an artificial being. The true 
distinction is this: did the state, in the act in question, appear on a footing of 
equality with the other party? If so, it may be impleaded just as any private 
person would be. If it be contended that states, being equal and independ- 
ent, are not answerable to a foreign jurisdiction, the reply is this: there is no 
inequality if all foreign states are treated alike before the law of the place. 
And as to a state’s independence, by what right does it seek to exert itself 
within the territory of another? Suppose the suit arises where the foreign 
state is alleged to have made an unlawful confiscation or an arbitrary arrest, 
or unjustly to have discharged a public servant: to judge of such an act would 
be to commit an unwarrantable intervention. Suppose on the other hand 
that the state engages in commerce: in respect to these matters foreign 
courts may exercise their jurisdiction without meddling in the sovereign at- 
tributes of the state. 

For Anglo-Saxons, whose approach to international law is more a matter of 
precedents than of pure reason, it may be noted that somewhat similar dis- 
tinctions are common to our own jurisprudence. In Bank of the United 
States v. Planter’s Bank of Georgia“ the Supreme Court said through Chief 
Justice Marshall: 

It is, we think, a sound principle, that when a government becomes a 
partner in any trading company, it divests itself, so far as concerns the 
transactions of that company, of its sovereign character, and takes that 
of a private citizen. 
In South Carolina v. United States“ the Supreme Court drew a line between 
state agencies and instrumentalities ‘‘of a strictly governmental nature,’’ on 
the one hand, and, on the other, those ‘‘which are used by the State in the 
carrying on of an ordinary private business.” It quoted with approval from 
the decision of the Court of Claims below, where Chief Justice Nott spoke of 
the state as ‘“‘descending from its primitive plane of a body public to take up 
the work of the individual or body corporate.’”’ The court also approved the 
language of Justice Horace Gray in the Massachusetts case of Oliver v. 
Worcester: 
* Lecture at the Institut des Hautes Etudes Internationales of the University of Paris, 


May 7, 1926. 
“ Sirey, 1912, 4.1. « (1824) 9 Wheaton, 904. 


(1905) 199 U. S. 437. ‘7 102 Mass., 489, 499. 
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The distinction is well established between the responsibilities of towns 
and cities for acts done in their public capacity, in the discharge of du- 
ties imposed upon them by the legislature for the public benefit, and for 
acts done in what may be called their private character, in the manage- 
ment of property or rights voluntarily held by them for their own imme- 
diate profit or advantage as a corporation, although inuring, of course, 
ultimately to the benefit of the public. 


The experience of the States of the American Union with this distinction 
between acts of a public and those of a private character suggests a practical 
difficulty with the system advocated by MM. Politis, de Lapradelle, and de 
Visscher. There has been a lack of uniformity in determining the boundary 
between that which is public and that which is private. Professor de Viss- 
cher speaks of limiting immunity to the cases where the state is exercising its 
imperium “‘dans les limites internationalement reconnues.”” Query: does this 
formula have any certain meaning at present? Is there any criterion inter- 
nationally recognized as to what constitutes a public function of the state? 
Would the concepts borrowed from the jurisprudence of Belgium or Italy 
have any meaning in a communistic state? Van Slooten remarks that it is 
generally conceded to belong to each state to determine for itself its proper 
field of activity. It would seem to follow that each state might declare con- 
clusively that such and such enterprises were matters purely public in their 
nature, thus obtaining immunity.** It is no disparagement of Professor de 
Visscher’s valuable critique of existing practice to point out that the accept- 
ance of his formula, without more exact definition, would not result in a uni- 
formity of application. But, of course, no norm in international law receives 
a uniform interpretation in municipal legislation and jurisprudence. It has 
been suggested in the proceedings of the Comité Maritime International that 
it might be left to the Permanent Court of International Justice to determine 
what activities of a state are properly speaking “‘public”’ in character. 

The progressive trend in thought on the subject of state immunity was ac- 
celerated by the work of the Belgian jurist Laurent, who published in 1880 
his Droit Civil International. At the same time a similar movement was com- 
ing to be sensed in the decisions of the Belgian courts. Italian jurisprudence 
has paralleled that of Belgium. 

In Belgium not all jurists have adopted the new point of view. Professor 
Nys, himself a member of the Court of Appeal of Brussels, was outspoken 


*8 Bulletin No. 57, Comité Maritime International, p. 102. The same objection has been 
pointed out by Professor Fedozzi, who remarks that a recent decision of the Court of Cassa- 
tion of Rome declares that the activities of the Soviet Government of Russia as operator of a 
monopoly of foreign commerce are subject to the jurisdiction of the Italian courts. Bulletin 
No. 74, Comité Maritime International, p. 188 et seq. Professor Weston points out that 
under existing canons the local courts would be unable to inquire into the propriety of a 
declaration of a foreign government that a given activity was strictly public in nature. 
32 Harvard Law Review, 266, 273. Numerous examples might be cited to show that the 
courts are not agreed upon the definition of a public function. 
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against it.4° Formerly, he observes, the state had a simple mission: to de- 
fend against foreign enemies, and at home to maintain the reign of law. 
Now new duties are incumbent upon it. For instance, the Belgian law of 
1869 relative to railroad franchises declares that it is the duty of the state to 
provide rapid and easy communication for its citizens. 

Does the general rule of state immunity apply to all acts of a foreign state? 
It was toward the middle of the nineteenth century that certain jurists con- 
tended that, outside of its sovereign attributes, the state acted in the quality 
of personne civile, personne morale, or, as one made bold to say, personne 
privée. Years before other jurists had sought to introduce a like distinction 
in the matter of diplomatic immunities, between acts in the exercise of diplo- 
matic functions and those performed as a private individual. But this idea 
was justly combated because it resulted in so many contradictions and might 
have resulted in destroying all guarantees. 

Indeed, concluded Nys, the fantastic nature of the distinction between the 
state as puissance publique and as personne civile became apparent when one 
reflected on the réle played by the modern state. Every state act responds 
to some public mission; not one is properly to be assimilated to the act of a 
private individual. More than that: a judgment rendered against a foreign 
state could not be put into execution. So the judgment must remain a mere 
judicial opinion. The state has but one juridical personality; that personal- 
ity is sovereign, and must be respected as such. 


4. State RaILROADS 


A notable activity where the state may enter a field ordinarily left to pri- 
vate enterprise is railroad operation. May a state railroad administration, 
when sued in contract or in tort before the courts of a foreign state, draw 
about itself the mantle of sovereign immunity? This depends on whether 
the court does or does not accept the distinction between acts jure imperii and 
those jure gestionis. 

In Etat néerlandais c. Société du chemin de fer Liégeois-Limbourgeois, *° 
a Belgian railroad corporation brought suit against the Dutch state, asking 
that the defendant be condemned to reimburse the plaintiff in the sum of 
34,000 florins, being the amount which the latter had paid toward the exten- 
sion of a joint railroad station at Eindhoven, Holland. The demand was 
based on the contention that it had originally been agreed that this expendi- 
ture should be repaid in case the agreement as to the use of the station should 
be terminated for any reason, and that Holland had purchased all the rights 
of the Belgian road between the frontier and Eindhoven. The Court of Ap- 
peal declared the Belgian courts to be incompetent. States did not concede 


*° Le Droit International, new ed., II, 340 et seq. 

5° Cour d’appel de Bruzelles, 4¢ ch., Feb. 7, 1902, Pasicrisie belge, 1903, 1.294; Journ. du 
Dr. Int. Privé, 1902, 874); Cour de Cassation, 17¢ ch., June 11, 1903 (Pasicrisie belge, 1903, 
1.294; Sirey, 1904, 4.16; Dalloz, 1903, 2.401; Journ. du Dr. Int. Privé, 1904, 417.) 
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to any foreign authority the power to command them. Jurisdiction neces- 
sarily implied execution, yet in this case a judgment would be a sterile dec- 
laration. There was no valid distinction between various activities of the 
state: every activity was directly or indirectly motivated by the necessity of 
promoting the general welfare. 

This reasoning was swept aside by the Belgian Court of Cassation. When 
a foreign state was in cause as mere personne civile, it was justiciable before 
the Belgian courts. With foreign states, just as with the Belgian state, * 
sovereign rights were not at issue when the state was sued, not as the custo- 
dian of supreme political power, but merely in a matter of private law. 
Therefore the Belgian courts had competence. 

This view is not accepted in most countries. Just after the highest court 
in Belgium had held that Holland was liable to suit in Belgian courts in its 
capacity as owner of railroad property, the German Reichsgericht decided 
that Belgium was not liable to suit before German courts in the same capa- 
city. Here the Landesgericht, the superior court, and the supreme court all 
rejected the distinction between public and private acts of a foreign state. 
The attending circumstances in this case were weak in that the German plain- 
tiff had not personally negotiated with the Belgian railroad administration, 
but sought to vindicate rights originally claimed by a Belgian contractor 
who, finding himself unsuccessful in his own country, had made them over to 
the German plaintiff. 

Mason v. Intercolonial Railway of Canada ®™ is a Massachusetts case where 
an action in tort was brought against a railway owned and operated by the 
Government of Canada. The nature of the party named as defendant 
was brought to the notice of the Supreme Judicial Court by an amicus curiae, 
whereupon the suit was dismissed for want of jurisdiction. In Oliver Ameri- 
can Trading Co. v. Government of the United States of Mexico * the Circuit 
Court of Appeals declared that it was without jurisdiction in a case where 
Mexico was sued as owner of a state railway. The court took judicial notice 
of the fact that in many countries it was regarded as a function of the govern- 
ment to operate a railroad system. 


5. State MERCHANT SHIPS 


A notable development of state activity during the World War was the 
operation of great merchant fleets. These anomalies, ships of commerce 
publicly owned or operated, gave rise to legal difficulties which put old doc- 
trines to new tests. The courts are in disagreement on the questions raised, 


*! M. de Visscher points out that here, as in many other cases on state immunity, considera- 
tions drawn from constitutional law are allowed to enter. Rev. de Dr. Int. et de Légis. 
Comp., 1922, 49: 300, 314-5. 

® Bardof c. Belgian State, Dec. 12, 1905. Journ. du Dr. Int., Privé, 1907, 161; Rev. de Dr, 
Int. Privé, 1906, 780. 

(1908) 197 Mass. 349. % (1924) 5 Fed. (2d), 659. 
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and the present situation is unsatisfactory from every point of view. The 
difficulties tend to become less acute, however, since the state seems generally 
to have proved itself an inefficient operator, and for this reason is going out of 
the business. Also, it is only fair to say, some states do not invoke im- 
munity from jurisdiction in these matters. 

British courts, resisting the obvious appeal of the distinction between 
public and private activities of the state, have moved from precedent to 
precedent until they regret to find themselves the champions of a much- 
abused immunity. In The Charkieh® Sir Robert Phillimore had before 
him an action for damages against a vessel owned by the Khedive of Egypt, 
but employed in ordinary commercial trade. The court declared that 
neither principle nor precedent warranted a pretension to immunity where a 
sovereign assumed the character of a trader. It will be noted that in this 
case it could not be said that The Charkieh was engaged in a public service. 

Then came the case of The Parlement Belge,® a proceeding in rem to recover 
redress in respect of a collision. The Parlement Belge was a mail packet, 
owned and employed by the King of the Belgians as reigning sovereign, fly- 
ing the royal pennon, and commanded by officers of the royal navy. Besides 
serving as mail packet, the ship carried merchandise and passengers for hire. 
Notwithstanding the information and protest filed by the Attorney General, 
the Admiralty Court extended the doctrine of The Charkieh, and arrested the 
vessel. But the judgment was reversed in the Court of Appeal. Brett, 
L. J., declared that ‘‘as a consequence of the absolute independence of every 
sovereign authority, and of the international comity which induces every 
sovereign state to respect the independence and dignity of every other sov- 
ereign state, each and every one declines to exercise by means of its Courts 
any of its territorial jurisdiction’’ over any state’s public property which is 
destined to a public use. There was no merit to the contention that this was 
an action against the res, not the sovereign owner. For this impleaded the 
sovereign indirectly, and called upon him to sacrifice either his property or 
his independence. 

It was urged that The Parlement Belge had lost its immunity by being 
used for trading purposes. The King of the Belgians had declared that this 
was a public vessel. It was doubtful if the court could go behind such a 
declaration.*” Aside from that, “‘the carrying of passengers and merchan- 
dise’’ had been “subordinated to the duty of carrying the mails.” The ship 
was not subject to judicial process.** ~ 


5% (1873) L. R. 4 A. & E. 59. (1880) L. R. 5 P. D. 197. 


57 See The Exchange (1812), 7 Cranch, 116. 
58 In the light of more recent decisions it appears that The Parlement Belge overruled the 


dictum of Sir Robert Phillimore in The Charkieh to the effect that when a sovereign engages 
in business his immunity to that extent ceases. So declared by Scrutton, L. J., in The 
Porto Alexandre (1919), 36 T. L. R. 66, and by Sir Maurice Hill, J., in Bulletin No. 57, 
Comité Maritime International, p. 9. 
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The Jassy ** was another action of damage by collision, this time the vessel 
proceeded against being the property of the Roumanian state and employed 
in connection with the national railroads. The Roumanian Government 
excepted to the jurisdiction of the Court of Admiralty, and the court, relying 
on The Parlement Belge, dismissed the action. 

We come to the war-time cases in British courts. In The Messicano* 
Sir Samuel Evans stayed proceedings in rem brought against an Italian- 
owned steamship for collision damages when it was made to appear that since 
the collision the ship had been requisitioned by the Italian Government. 
In The Crimdon™ Judge Hill held that a privately owned Swedish vessel 
chartered by the United States Shipping Board Emergency Fleet Corpora- 
tion could not be arrested in an action of damages by collision. In the same 
sense was the holding of O’Connor, M. R., in an action to recover for salvag- 
ing a privately owned ship sailing under the flag of the Italian Ministry of 
Marine and carrying materials for the making of munitions.” 

The Porto Alexandre®™ was a post-war case, where a vessel owned by the 
Portuguese Government was employed in ordinary trading voyages earning 
freight. Running aground in the Mersey, she received salvage services, 
for which a writ in rem was issued. The defendant appeared under protest. 
It was held by Hill, J., in the Admiralty Court, and affirmed in the Court of 
Appeal, that The Parlement Belge covered the case. The judges regretted 
that they were constrained to take this view of the law and remarked that it 
would not be surprising if thereafter state-owned ships of commerce should 
find themselves left in the mud. 

This extreme application of the principle of state immunity was reaffirmed 
in Compania Mercantil Argentina v. United States Shipping Board,™ and 
was followed out by the Court of Session of Scotland in The Victoria v. The 
Quillwark.® 

The view of the British, Scotch, and Irish courts is shared by those of 
Canada, as appears from the decision in Brown v. The Indochine. 

The American courts have finally taken the same uncompromising attitude 
as the British in cases where it is sought to implead a foreign state in the 
matter of the merchant ships it owns or operates. The line of reasoning, fol- 
lowing The Exchange,*’ seems to be this: it is to be presumed that the local 
state, by permitting a foreign state to enter the territory with its instru- 
mentalities, has tacitly agreed to forego the exercise of its jurisdiction so far 
as necessary in order not to impede the lawful activities of the foreign state. 


5° L. R. (1906) P. D. 270. 6° (1916) 32 T. L. R. 519. 

(1918) 35 T. L. R. 81. ® The Eolo (1918) 2. I. R. 78. 

® (1919) 36 T. L. R. 28. * (1924) 40 T. L. R. 601. 

* (1921) 1922, 1 Scots Law Times 65. 

* (1922) 21 Can. Ex. 406; Chitty’s Digest, 1920-25, 18; Rev. de Dr. Mar. Comp., 1923, 
1: 182. 

*? (1812) 7 Cranch, 116. 
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The Luigi ®* was a libel for breach of charter-party against a vessel and its 
owners, being Italians. The Luigi was attached. Thereupon bail was en- 
tered by the master to fulfill and perform the judgment or decree and to pay 
costs; the vessel was restored. Later it was suggested to the court at the in- 
stance of the Attorney General that The Luigi was under requisition by the 
Italian Government. The court concluded that if the ship were at the mo- 
ment being subjected to judicial process, so as to offend the independence 
and equality of the Italian Government, such writ of attachment must be 
vacated. But this was not the case. The vessel had been released; the suit 
was now between private individuals. The court had within its authority an 
obligor’s bond, not a vessel. A rule of comity should not be given retro- 
active effect so as to be applied where the necessity for its application had 
ceased. 

The Attualita ** was a libel for damages by reason of the sinking of a Greek 
steamer near Gibraltar. It was suggested to the court by the United 
States District Attorney that The Attualita was under requisition by the 
Italian Government and that as a matter of comity the attachment should 
be vacated. This representation was accepted by the District Judge. But 
on appeal the Circuit Court reversed the court below. To admit immunity 
here would go beyond any previous case. There was an obvious inexpe- 
diency and impolicy in creating a class of vessels for which no one was 
responsible, in law orin morals. The persons in charge of The A ttualita re- 
mained servants of the owners and were paid by them. There was no guar- 
anty for the conduct of such persons in the mere circumstance that their ship 
was at the moment chartered or requisitioned by a foreign government. 
A similar view was taken in Maru Navigation Co. v. Societa Commerciale 
Italiana di Navigation.”° 

In The Florence H.,™ Judge Learned Hand upheld the jurisdiction of his 
court in a libel for damages by collision, where the action was directed against 
a ship which was requisitioned by the Emergency Fleet Corporation and 
which at the moment of the collision had been in the charge of a crew placed 
thereon by the French Government. So far as the United States was con- 
cerned, its immunity before its own courts in such a matter had been waived 
by the Shipping Act of 1916. And as to the fact of the French crew: while 
the act of a sovereign could not be illegal within its own borders, an Ameri- 
can court might scrutinize the conduct of a French crew on the high seas, 
where the French Republic had no jurisdiction. 

The merchantman Pesaro, owned and operated by the Italian Govern- 
ment, has given rise to a great deal of litigation in the courts of the United 
States. In one phase of the case ” Judge Mack held that The Pesaro was 
not immune to judicial process, particularly in view of the fact that it was 


68 (1916) 230 Fed. 493. 69 (1916) 238 Fed. 209. 
79 (1921) 271 Fed. 97. 7 (1918) 248 Fed. 1012. 
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not so privileged by the laws of its own country, and further that a similar 
vessel belonging to the United States would be subjected to the control of 
the courts of Italy. Judge Mack made a careful study of English, German, 
French, and Swiss decisions on state immunity, and concluded that the doc- 
trine had become a cloak for unreasonable claims. The question could not 
be solved by adhering to strict Austinian theory. Historical and theoretical 
conceptions peculiar to the common law must not be assumed to be a part of 
the maritime law of nations. This new problem demanded a solution which 
would ‘‘conform to the practical ends of the law in a moving, working 
world.” 

The order of Judge Mack in this case was vacated by the consent of both 
parties. In 1926 the case came up again. Theretofore the Supreme Court 
had avoided a comprehensive pronouncement as to the extent of the im- 
munity of state ships of commerce. In the new phase of the litigation Judge 
Augustus Hand briefly expressed the view that, in spite of conflicting opinion, 
The Pesaro was immune to judicial process, and that further discussion in an 
inferior court would be futile.”* “The matter should await the authoritative 
pronouncement of the Supreme Court.” 

This long-awaited expression of opinion was rather disappointing. Mr. 
Justice Van Devanter stated that there was a single question for considera- 
tion: the immunity of a ship owned and possessed by a foreign government 
and operated by it in the carriage of merchandise for hire. He then referred 
to the background of precedents: The Exchange, the Massachusetts case of 
Briggs v. The Light Boats, The Parlement Belge, and the more recent 
British and American cases. Then the justice merely announced the opinion 
of the court that the question must be answered in favor of the immunity of 
the state ship.* 

France is another great maritime nation whose courts have given a wide 
application to the principle of state immunity in reference to state ships of 
commerce. Le Angers et le Hungerford ® was a collision case where the ship 
alleged to have been at fault was an ex-German merchantman, seized and 
registered in the name of the British Crown, the operation of which was con- 
fided to a firm in Belfast. At the time of the accident it had been en route 
from Australia with wheat for the French and wool for the British Govern- 
ments. The officers and crew were of the merchant marine, employed by 
the operators. In a lower court it was decided that state immunity might 
not properly be extended to such a vessel; but on appeal this decision was 
reversed. The appellate court interpreted the facts to indicate that the ship 


713 Fed. (2d), 469. % 11 Allen, 157. 

* Berizzi Brothers Company v. Steamship Pesaro (1926), 271 U. 8. 562. Reprinted in 
this JourNAL, 20: 811. 

Trib. de commerce de Nantes, June 29, 1918 (Jurisp. comm. et maritime de Nantes, Sept.— 
Oct. 1918, 1.275; Journ. du Dr. Int. Privé, 1919, 240; Rev. Int. du Dr. Mar., 1920-21, 32: 345). 
Reversed by the Cour d’appel de Rennes, March 19, 1919 (Rev. Int. du Dr. Mar., 1920-21, 
32: 345; Rev. de Dr. Int. Privé, 1922-23, 18: 743). 
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had been employed, not in any commercial or private interest, but with a 
political end in view—the needs of national defense. Immunity was also 
allowed in the similar case of Le Campos,” where the Brazilian Government 
had confided the operation of an ex-German ship to a commercial company. 
But here the court did not, perhaps could not resort to any considerations of 
national defense involved. The same court arrived at a similar conclusion in 
Le Balosaro,”* and in Cap. Johns c. Thieullent Fréres,”*® two actions seeking to 
arrest merchant ships belonging to the United States Government. But 
these later decisions were motivated by the consideration that state property 
in general is not subject to seizure, rather than the consideration of the im- 
munity of a foreign state. The immunity of state-owned ships of commerce 
was upheld in two other cases where the United States Shipping Board was 
involved.*° 

German jurisprudence has resolved the question in favor of the immunity 
of state-owned commercial vessels. The Ice King is the leading case.*! 
This was an action for damages by collision, alleging that The Ice King of 
the United States Shipping Board was the ship at fault. The defendant 
pleaded to the jurisdiction of the court, on the ground that the United 
States Government, of which the Shipping Board was an integral part, was 
by the rules of international law not subject to a foreign jurisdiction. The 
plaintiff pointed to the fact that, by the terms of the Shipping Act of 1916, 
the Shipping Board had been assimilated to a private corporation in regard 
to suits before the courts of the United States. The Superior Hanseatic 
Court sustained the contention of the defendant. It was by the rules of in- 
ternational law that the question of jurisdiction must be determined. Ac- 
cording to the interpretation given thereto by the Reichsgericht, a foreign 
state was not justiciable, even for transactions normally governed by private 
law, save by its own courts. The provisions of the Shipping Act did not 
amount to a renunciation of a privilege under the law of nations. The court 
referred to British precedents: the dictum of The Charkieh had been over- 
ruled by The Parlement Belge and The Porto Alexandre. It was altogether 
logical that a distinction be made between vessels employed in a public 
service and those employed in ordinary commerce. But it was not in the 
power of the court to accomplish this modification of accepted rules. 

This decision was received with great disfavor by German legal and mari- 
time circles. In addition to the unreasonableness of the claim to immunity 


7 Trib. de commerce du Havre, May 9,1919. Journ. du Dr. Int. Privé, 1919, 747; Rev. Int. 
du Dr. Mar., 1920-21, 32: 600. 

78 Sept. 17, 1919. Recueil de la Gazette des Tribunauz, 1920, 2.93. 

79 July 17, 1920. Rev. Int. du Dr. Mar., 1920-21, 32: 599. 

8° L’ Englewood, Trib. civ. de Bordeaux (Référé), April 27, 1920 (Journ. du Dr. Int. Privé, 
1920, 621; Rev. Int. du Dr. Mar., 1920-21, 32: 602). Also Humann c. United States Ship- 
ping Board, Trib. de commerce de Rouen, Jan. 20, 1922 (Rev. Int. du Dr. Mar., 1922, 34: 1074). 

5! Superior Hanseatic Court, Feb. 28, 1921, Rev. Int. du Dr. Mar., 1922, 33: 868; Hanse- 
atische Gerichtszeitung, Hauptblatt, 1921, No. 42, p. 85. 
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in such circumstances, there were other considerations. First, when the de- 
cision was made Germany and the United States were still technically in a 
state of war, a fact which would seem to be in derogation of considerations of 
international comity. Second, the Reich had been required by the Treaty of 
Versailles to renounce any pretention to immunity in respect of any mer- 
chant ships it might own or operate. Dr. L. Kiep, of Hamburg, summed up 
the situation at the London conference of the Comité Maritime International, 
when he stated that the German courts were sensible to the two theories in 
the matter of state immunity, and that the restrained view was finding more 
and more favor; but they did not consider that it had as yet been sufficiently 
adopted to have overruled the contrary thesis of international law.” 

In Holland this question has seldom arisen. But it is the sense of the legal 
profession that immunity would be admitted in a large way. The distinc- 
tion between acts jure imperii and those jure gestionis, though early pointed 
out by Bynkershoek, is not considered to have been established. 

In the Scandinavian countries there is a desire to bring about a general 
acceptance of new restraints on state immunity, particularly in matters of 
commerce. This view seems all the more natural by reason of the fact that 
these countries have gone iar in their own public law to subject the state to 
the reign of law.™ 

It is often on the grounds of the equality of states that the thesis of im- 
munity is justified. In the existing system, or conflict between two systems, 
a glaring lack of reciprocity exists. Thus while the Italian Government has 
claimed exemption from judicial process for its merchant ships in American 
jurisdiction, Italian courts are competent to determine suits brought against 
the United States Shipping Board in Italy, wherever according to Italian 
jurisprudence a private citizen might there be sued.* 

The maritime law recognizes certain liens by which a ship may become 
burdened. In the courts of Great Britain and the United States an action in 
rem may be brought to recover on such aright. Where, as in The Parlement 
Belge, it is sought to subject to judicial process a ship owned by a foreign 
state, the action will be unsuccessful. But what is the situation if the ship is 
later sold to a private person: does the ship remain under the burden of the 
lien, so that an action may be brought successfully? This question was an- 
swered in the affirmative by the Court of Admirality.% The Tervaete had 
been handed over to the Belgian Government by the Treaty of Versailles. 
While owned by such government and employed as a cargo boat, it collided 
with The Lynntown. Later The Tervaete was sold to a Belgian corporation; 

® Bulletin No. 57, Comité Maritime International, pp. 254-5. 

® Bulletin No. 57, Comité Maritime International, p. 100 et seq. 

“ Bulletin No. 57, Comité Maritime International, p. 122 et seg.; 194-5; Bulletin No. 50, 
pp. 16-7, 

* United States Shipping Board c. Molinari, Court of Cassation, May 11, 1925. Rev. 
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still later it entered a British port, where an action in rem was brought by 
the owners of The Lynntown. Sir Henry Duke, President of the Court of 
Admiralty, declared the law to be, not that a foreign state or its agents were 
incapable of giving rise to a legal obligation, but rather that, ratione personae, 
the British courts had no jurisdiction. So the obligation persisted and might 
be put in suit when the ship ceased to be an instrumentality of the King of 
the Belgians. 

The Court of Appeal felt constrained to reverse this decision.*? Bankes, 
L. J., declared that a maritime lien 

cannot, in my opinion, consistently with the rule of immunity laid down 
by the law of nations be attached to a vessel belonging to a sovereign 
Power, and being used for public purposes. To allow such a lien would 
be . . . a subtraction from the absolute property of the sovereign 
State. 

Serutton, L. J., agreed. A proceeding in rem was not based on the wrong- 
doing of the ship personified as an offender, but as a means of bringing the 
owner of the ship to meet his personal liability by seizing his property. But 
the King of the Belgians could not be impleaded. To hold that a lien came 
into existence when The Tervaete was sold to a private party would be to 
deprive the Belgian Government of a part of the value of its property. 

Atkin, L. J., was not so greatly impressed with this last point. But he 
felt that a maritime lien against a foreign sovereign simply could not exist. 
Then too he felt bound by a dictum of Lord Esher in The Parlement Belge *° 
that the property could not be sold as against the new owner. 

To such an extreme have British courts gone in their deference to a 
foreign sovereignty. 

It is often remarked that American admiralty practice differs from the 
British in that in a proceeding in rem it personifies the ship as the wrongdoer, 
and holds it as it were personally liable.** Whence it might appear that 
The Tervaete would have been decided differently in a United States court.*° 
This is not the case; the Supreme Court has pronounced in the same sense as 
the British Court of Appeal. The Western Maid ® was an action in rem 
against a vessel which, while employed by the United States, had collided 
with another vessel. Mr. Justice Holmes, speaking for a majority of five, 
declared that neither the United States nor vessels in its hands and owned 
by it absolutely or pro hac vice are liable to be sued for maritime torts, and, 
though such vessels have subsequently been delivered to private owners, 
there is no liability to suit for causes arising out of previous possession, owner- 

87 38 T. L. R. 825. 8 At p. 218. 

8° The John G. Stevens (1897), 170 U. S. 113; Rounds v. Cloverport Foundry and 
Machine Company (1914), 237 U. S. 303; Weston, 32 Harvard Law Review, 266, 267. 

° The F. J. Luckenbach (1920), 267 Fed. 931; The Carolinian (1921), 270 Fed. 1011; The 
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ship, or operation of the vessel by the United States. Since the United 
States has not consented to be sued in maritime tort, it cannot be said in a 
legal sense that the United States has been guilty of a tort. For a tort is 
such in a legal sense only because the law makes it so. The sovereign is 
superior to the law which it applies to others.” Justice McKenna filed a 
strong dissent for himself and for Justices Day and Clarke. The precedents 
were inconsistent. Waite, C. J., in The Fidelity,” is an authority for Justice 
Holmes’ opinion. But there are numerous cases which substantiate Justice 
McKenna’s view.“ 


6. OTHER STATE ENTERPRISES AND MONOPOLIES 


Public railroads and merchant fleets are not the only means by which the 
state may enter the field ordinarily considered to pertain to private enter- 
prise. For example, the Peruvian Government has conducted an im- 
portant guano exportation. In an early case the Belgian courts stamped 
this activity as one outside the political field wherein a foreign state might 
enjoy immunity from jurisdiction.™ 

The commercial court of Ilfor, Roumania, has applied the same rule to the 
Polish state’s tobacco monopoly.” The branch of the Polish Ministry of 
Finance charged with the conduct of state monopolies had entered into a 
contract with a Roumanian bank relative to the purchase of cigars. Dif- 
ficulties having arisen, the bank sued the Direction of State Monopolies be- 
fore a Roumanian court. The defendant pleaded to the jurisdiction. But 
the court held that a state which concludes contracts abroad, not in the 
exercise of its sovereignty but rather jure gestionis, was not entitled to im- 
munity from suit. 

An interesting form of state activity was before the civil court of Florence 
in Somigli c. State of Sao Paulo of Brazil.*7 A Brazilian state had engaged 
an Italian to publish a magazine in Italy and generally to stimulate a move- 
ment of emigration to Brazil. The Italian court had no difficulty in con- 
cluding that this was an activity not strictly governmental in character, and 
hence that the court was competent. 


"The doctrine of The Western Maid was applied in The Imperator (1924), 8 Fed. (2d) 
287, holding The Imperator, renamed The Berengaria, was not subject to a maritime lien for 
damages while in the service of the British Government, after sale to the Cunard Steamship 
Co. 

* (1879) Fed. Cas. No. 4758, affirming (1878) 9 Benedict 333. A similar view is expressed 
in Rowley v. Conklin (1903), 89 Minn. 172. 

“ The John G. Stevens, supra; The Siren (1868), 7 Wallace, 152; Workman v. New York 
City (1900), 179 U. 8. 552; The Davis (1869), 10 Wallace, 15. 

* Rau c. Duruty, Cour d’appel de Gand, March 14, 1879. Pasicrisie belge, 1879, 2.175; 
Journ. du Dr. Int. Privé, 1881, 82. 

* Banque roumaine de commerce et de crédit de Prague c. Etat Polonais, Oct. 18, 1920. 
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* June 8, 1906. Rev. de Dr. Int. Privé, 1910, 527. 
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7. THE QUESTION OF ACTUAL POSSESSION BY THE STATE 


It is notable that national courts in applying international law are prone to 
borrow from their domestic law certain concepts which would not be uni- 
versally recognized. Such a situation is here presented. In The Siren, 
supra, a captured ship on her way to a port of adjudication had committed a 
maritime tort by sinking another vessel. The owners of the sunken ship and 
cargo intervened in the prize proceedings, and were awarded damages out of 
the proceeds before distribution to the captors. For here The Siren had 
been placed by the action of the government within the jurisdiction and con- 
trol of the court. Similarly in The Davis, supra, it was held that personal 
property of the United States (captured cotton), on board a private vessel, 
and not in the actual possession of any officer of the United States, was liable 
to a lien for salvage. Briefly, these Civil War cases introduced the principle 
that suits might be brought against public property so long as it was not 
necessary to disturb the actual possession of the government. 

This distinction as to actual possession by the state has been superimposed 
upon international law by the interpretation of American courts.** Long »v. 
The Tampico ** was a libel for salvage prosecuted against two revenue cut- 
ters built for the Mexican Government in the United States. While on their 
way to Mexico they were rescued from a fire. The District Court held that, 
even if the property in the ships had passed to the Mexican Government, 
they were subject to a lien for salvage because not yet in the possession of any 
of its officers. The same view, that a local court might exert control over the 
property of a foreign state so long as actual possession was not invaded, was 
affirmed in another case where libel was brought to recover for salvage serv- 
ices rendered a scow and its cargo of munitions of war belonging to the Rus- 
sian Government.'!®* In such matters of comity a foreign state is held 
not to be entitled to greater immunity from judicial process than that which 
is enjoyed by the local government. 

In Société de Sclessin c. Gouvernement ottoman,'” and in Vavasseur »v. 
Krupp,'@ the Belgian and English courts, respectively, did not assert 
jurisdiction over munitions belonging to a foreign state not yet in its pos- 
session. 

Whatever the immunity accorded to a public vessel, this does not neces- 
sarily extend to such a vessel while still under construction. Where the 
property remains in the builder until delivery, the hull and materials are 


% Hyde, International Law, I, 446; The Carlo Poma (1919), 259 Fed. 369; The Beaverton 
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subject to the various liens just as any other property would be.’ But 
after delivery to the government such a vessel enjoys whatever immunity is 
granted to the instrumentalities of the state.'™ 


8. EXTERNAL STATE LOANS 


When a state contracts an external loan, the transaction is governed by the 
law of the contracting state, and not by the law of the place where the con- 
tract was made. Should the state later repudiate its agreement, the local 
courts could grant no redress. This was the opinion of Lord Romilly, M. R.., 
in Smith v. Vaquelin.'!“ He went on to say: 


And if the Court did make such an attempt, it would fall into this di- 
lemma: either it would simply make itself ridiculous in attempting what 
is impossible, or if it could assume that the foreign Government was 
answerable to this Court, and bound to pay according to its decrees, and 
then found property belonging to the foreign Government in this coun- 
try, it might alter the relation between the two countries, and enable a 

- bondholder by the aid of the Court of Chancery practically to declare 
war against a foreign country. .. . , 


Under similar circumstances the courts of New York declared their lack of 
jurisdiction when it was attempted to implead the Republic of Mexico to 
recover on state bonds.'® This is also the opinion of the tribunals of 
Germany and of Belgium.!®% So, too, of French jurisprudence,’ and 
notably in a case “° where the plaintiff asked the court to impose its own 


decision upon the fiscal agent of the Portuguese Government as to the man- 
ner in which a partial reimbursement of sums invested in the old Dom 
Miguel loan should be distributed among French bondholders. 

The Belgian courts have drawn a fine distinction between the emission of 
an external loan and the negotiations precedent to such emission. Where a 
foreign state engages a Belgian citizen to arrange for the floating of a loan, 


18 Briggs v. A Light Boat (1863), 89 Mass. 287; United States v. Ansonia Brass & Copper 
Co., (1910), 218 U. 8. 452; Libaudiére Fréres et Maufra c. Liquidateur Oriolle, Cour d’appel 
de Rennes, 2° ch., Jan. 19, 1899, Rev. Int. du Dr. Mar., 1898-99, 14: 620. 
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Dr. Int. Privé, 1909, 144. 
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the Belgian courts will declare themselves competent to entertain a suit 
against the state to recover the compensation agreed upon.') The explana- 
tion offered is this: The act of emission of a public loan is generally considered 
to be an act of sovereignty; but when the state retains an agent to negotiate 
for it, it may be said to have made an agreement governed by the local law, 
and to have exercised none of its sovereign attributes. As remarked in an 
editorial in the Journal du Droit International Privé, 1908, 214, this distine- 
tion seems quite artificial. 

In Ministére des finances autrichien c. Dreyfus,!* the Swiss Federal Tribu- 
nal plowed a furrow where few if any follow. The plaintiff, a Swiss, was the 
holder of Austrian bonds emitted in April, 1914, repayable at a Swiss bank in 
Swiss currency in July, 1916. After the war broke out the Austrian Govern- 
ment unilaterally introduced a new element into the terms of payment: to be 
redeemable the bonds must be declared under oath not to have been in 
enemy hands after July, 1914. The plaintiff refused to comply with this new 
condition, and sued to recover. It was conceded by the court that in like 
circumstances the suit would not be entertained in Germany, Austria, Eng- 
land, France, or the United States. But, on the other hand, there was a 
newer tendency to distinguish between the acts of the state jure imperii 
(where immunity might be claimed) and acts jure gestionis (where the local 
law was fully applicable). In view of this division of opinion, the Swiss court 
made bold to uphold its own competence. 


It is, of course, not pleasant to see one party to a contract attempt to im- 
pair its obligation. But if, as is generally agreed, the courts cannot restrain 
a foreign state from repudiation, they would seem a fortiori to be unable to 
restrain a milder abuse. Under existing canons the question is one for 
diplomacy rather than for judicial solution."* 


9. State Funps ABROAD 


Public funds belonging to a foreign government are not subject to seizure. 
This was the decision of the Cour de Paris in an early case.* The court re- 
marked that a loan floated by a government for its needs could not be as- 
similated to a loan between mere individuals; the proceeds from such a 


111 De Croonenbergh c. |’Etat Indépendant du Congo, Trib. de Bruzelles, Jan. 4, 1896, 
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1909, 956. 
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15: 172, citing the Arréts du tribunal fédéral suisse, tome 44, I, 49. 

113 Féraud-Giraud, op. cit., 1, 89. He cites in this sense the high authority of Renault, von 
Bar, Politis, and many others. Rolin-Jaequemyns expressed himself in favor of the in- 
competence of the courts at the time when the reimbursement of the Dom Miguel loan was 
being discussed. Rev. de Dr. Int. et de Légis. Comp., 1875, 7: 714. 

44 Balguerie c. Gouvernement espagnol, Jan. 7, 1825, Dalloz, 1849, 1.5 note. The Trib. de 
Paris pronounced in the same sense in a decision of July 11, 1840. Le Droit, July 12, 1840, 
p. 614, 
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source, as well as all other public funds, were not subject to attachment, nor 
could they be diverted from their special destination without paralyzing the 
conduct of the foreign government. The Tribunal civil de la Seine has ex- 
pressed the same uncompromising view in a number of cases relating to 
funds on deposit in Paris banks to the credit of foreign governments.’ 
The French Court of Cassation has confirmed this view.“* The appellate 
courts of Prussia arrived at the same conclusion in two cases where it was at- 
tempted to attach foreign public funds, one a suit against the Roumanian 
Government, the other being the von Hellfeld suit against Russia. In each 
case it was necessary to overrule an inferior court. In fact the lower German 
courts used to afford examples of the general truth that inferior courts are 
often indisposed to admit their incompetence.''’ 

The same principle is applicable where the attachment is sought, not 
against state funds in bank, but against an executory judgment which the 
foreign state has obtained in the local courts."'® 

Italian jurisprudence indulges in certain peculiar distinctions. The state 
is held to enjoy immunity in the matter of funds which it has raised in its 
sovereign capacity (jure imperii). Examples of such funds are taxes raised 
for the maintenance of the public services. Immunity extends as well 
to funds in the state treasury, because the judiciary cannot presume to dis- 
tinguish what there deposited has been acquired by act of sovereignty and 
what, on the other hand, is income from the property and industries of the 
state. But where state funds are unquestionably the product of state prop- 
erty or enterprise, the provisions of the ordinary civil code are applicable. 
Such funds may be attached by creditors of the state. This is the law ap- 
plied to the Italian Government. Probably foreign states need expect no 
favors from the Italian courts."* 

In the decision of the Swiss Federal Tribunal, noted in the section above, 
not only did the court declare itself competent in a suit on Austrian bonds, 


“5 Ternaux-Gandolphe c. République de Haiti, May 2, 1828, Dalloz, 1849, 1.6 note 
(Gazette des Tribunaux, May 3, 1828, p. 677; reported under De Haber v. Queen of Portugal, 
L. J. (1851) Q. B. 503); Balguerie c. Gouvernement espagnol, May 2, 1828, Gazette des 
Tribunaux, May 3, 1828, p. 677; Roumieux c. Leschianine et al., March 16, 1864, Gazette 
des Tribunaux, April 11-12, 1864; Sée fils et Cie. c. le Gouvernement de Haiti, Le Droit, 
Dec. 3, 1875 (Journ. du Dr. Int. Privé, 1876, 126); Battarel c. Ephrussi, Jan. 5, 1889, af- 
firmed by the Cour d’appel de Paris, 1" ch., March 22, 1889, Journ. du Dr. Int. Privé, 1889, 
461; Gouvernement ottoman c. Doucet, Dec. 12, 1911, Journ. du Dr. Int. Privé, 1912, 212. 

US Carretier c. Chemin de fer d’ Alsace-Lorraine, May 5, 1885, Dalloz, 1885, 1.341; Sirey, 
1886, 1.353; Journ. du Dr. Int. Privé, 1886, 83. The funds here attached constituted a 
balance due from a French railroad to the German state railroad administration. 

47 L. Beauchet, Journ. du Dr. Int. Privé, 1885, 653. 

“18 Gouvernement espagnol c. Lambége et Pujol, Cour de Cassation, ch. civ., Jan. 22, 1849, 
Dalloz, 1849, 1.5; Sirey, 1849, 1.81; reported under De Haber v. Queen of Portugal in 20 
L. J. (1851) Q. B. 501. 

4° This is the view expressed by the Court of Lucca, March 22, 1887, in the case Hamspohn 
John c. Bey of Tunis, Journ. du Dr. Int. Privé, 1889, 16: 335. 
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but it gave effect to this view by validating an attachment of Austrian public 
funds on deposit in a bank at Basle.’ This goes farther than the Italian 
doctrine just mentioned, since it appears to have been applicable to state 
funds from whatever source défived. It is to be noted, however, that three 
months after the promulgation of this decision the Swiss Federal Council, in 
order to insure the observation of what it termed to be its international obli- 
gations, issued a decree forbidding the attachment of or any other judicial 
process against the property of a foreign state.!*! 


The foregoing survey shows that there is no universally received opinion 
as to the extent of state immunity from suits before a foreign jurisdiction. 
The courts are divided, the preponderance of opinion favoring a liberal in- 
terpretation of the privilege. Years ago the judges came to a fork in the 
road, where they chose between accepting or rejecting the suggested distinc- 
tion between public and private activities of the state. It is now rather late 
to hope for solution through judicial interpretation. 

Among the writers, especially on the continent of Europe, the view is gen- 
erally entertained that there is no justification in reason for allowing im- 
munity to the state when it appears in the guise of a trader. The Anglo- 
Saxon commentators, as Professor de Visscher observes, have been prone to 
confine their pronouncements to mere expositions of the jurisprudence built 
up by the local courts. Yet even those who consider themselves bound by 
precedents are often outspoken in demanding a reform through international 
agreement. 

The most pressing aspect of the problem, that of the status of state ships of 
commerce, is perhaps en route to solution at the hands of the Comité Mari- 
time International and the League of Nations committee on codification of 
international law.%? Even where there is agreement as to ends and objects, 
grave difficulties arise as to modes. This is evident from a reading of the 
minutes and reports of the Comité Maritime International—problems of 
definition, of inclusion and exclusion, have been hard to solve. Diversity of 
judicial forms and practices works against international uniformity. 

Supposing that a rational solution could be drafted, its ratification would 
be fraught with hazard. To do is never as easy as to know what were good 
todo. Jurists are far in advance of governments. Some sanguine reformers 
would go so far as to limit even warships in their extraterritorial privileges. 
Everyone knows that such a solution would be inacceptable to governments. 
It may be prayed that the movement for a reduction in so-called sovereign 
rights will be saved from its most ardent friends. 

The unwillingness to submit even non-political questions to a foreign 
jurisdiction is one of those prejudices which nations relinquish slowly. 


120 Ministére des finances autrichien c. Dreyfus, supra. 
121 Jordan, Rev. de Dr. Int. Privé, 1922-23, 18: 764. 
12 See Special Supplement to this JouRNAL, 20: 260 et seq. 
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Probably a purely rational solution is far distant. In the meantime, a com- 
promise between theory and actualities may be worked out along this line: 
maintaining exemption for some or all, of the state’s instrumentalities from 
arrest or execution, while agreeing to fulfill such judgment as may be 
rendered in a foreign court against the state with reference to its non-public 
functions. What functions are public would require accurate definition. 
Were such a practice established, it would result in a judicial determination 
of claims which are now handled between Foreign Offices, often to the prej- 
udice of the peace of nations. 


EDITORIAL COMMENT 


COORDINATION BETWEEN THE LEAGUE AND THE PAN AMERICAN UNION 
IN REGARD TO CODIFICATION 


The question of coérdination between the work of codification as under- 
taken in the Old World and in the New has attained renewed importance 
since the Habana Conference of 1928. The fact that some seventeen nations 
of the American Continent are members both of the League of Nations and 
of the Pan American Union leads to the natural inquiry as to whether the 
work of codification which is being undertaken under the auspices of both 
these groups simultaneously, is competitive. We have the high authority of 
Mr. Elihu Root that they are not intended to be so. ‘‘ These two independ- 
ent proceedings,” said he in 1925, ‘‘are not exclusive or competitive. They 
are contributory to a common end.’’! The expressed purposes of each have 
been somewhat differently expressed, however. The Pan American move- 
ment is declared as being ‘“‘The codification of public and private inter- 
national law as a means of consolidating and developing the good relations 
which should exist between them [the American Republics].’’ The preamble 
of the resolution of the Assembly bases the Geneva movement upon ‘‘the 
valuable services which the League of Nations can render towards rapidly 
meeting the legislative needs of international relations.” 

It is somewhat surprising to many persons interested in the advancement 
of international law that since the resolution adopted by the Assembly on 
September 22, 1924, for the appointment of a committee of experts for the 
progressive codification of international law, no steps have been taken to 
coérdinate any part of the work with the efforts in codification being under- 
taken officially under the auspices of the Pan American Union. It is true 
that at first the work of the Geneva committee consisted only of a survey of 
the entire field in order to select subjects ripe for international agreement. 
But great progress has been made in the past four years. The results of the 
intensive research by able rapporteurs as to the recognized substantive law in 
many fields has now been published. Questionnaires to the various govern- 
ments based upon these researches have been submitted and, in part, 
answered. The League has determined to submit the formulation of con- 
ventions relating to three topics to a diplomatic conference to convene some 
time during the year 1929 at The Hague. These steps have brought the 
work of codification to a new phase. Some démarches would now seem de- 
sirable to bring the Geneva movement into some harmonious relationship, if 
not actual codéperation, with the Pan American movement. This is sug- 


1 This JoURNAL, Vol. 19, p. 684. 
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gested, very indirectly perhaps, in the letter addressed to the Secretary General 
of the League by Dr. Hammarskjéld, Chairman of the Committee of Experts, 
on April 2, 1927: 


Lastly, it would seem—to judge from the initiative which is being 
taken in other quarters—that enthusiasm for codification is finding 
fresh channels which may prove more fruitful. It is rather for the 
regular organs of the League than for the Committee to decide what 
attitude should be adopted in this situation. 


There is, in fact, some precedent for taking account of codification under- 
taken in other quarters. In the minutes of the session of the Council of 
June 13, 1927, it appears that the Committee of Experts had informed the 
Council that there were two subjects which it had placed on the list of ques- 
tions deserving of examination and regarding which questionnaires would 
have been sent to the governments but for the fact that the Netherlands 
Government had placed them on the agenda of the Conference on Private 
International Law to be held at The Hague. 

The roots of the movement toward codification in the New World are to be 
sought as far back as the Washington Conference of 1889. The meeting of 
the Commission of Jurists at Rio de Janeiro in 1912 may, however, be re- 
garded as the beginning of the present movement which culminated in the 
drafts of the American Institute of International Law, modified and adopted 
by the Commission of Jurists at Rio de Janeiro in 1927. At the Habana 
Conference of 1928, eleven conventions were adopted,’ with particular 
reservations and abstentions, and of these eleven, at least nine may be 
classified within the field of the general codification of international law. 

An examination of the results reached at Habana with the reports of the 
Geneva Committee shows that the two movements have not always pro- 
ceeded along parallel lines. If one can judge from the reports of the sub- 
committees and the tentative drafts submitted by the rapporteurs, it would 
seem that the trend is toward international legislation upon specific topics, 
limited as to scope, and dealing only with questions upon which world-wide 
agreement is within the possibilities. The Pan American method seems to 
incline toward a declaration of principles covering an entire subject. This, 
of course, is not always the case. The conventions dealing with the status of 
aliens, the right of asylum and with maritime neutrality, establish rules of 
conduct which may well be regarded as legislation applicable between the 
signatory states rather than as codification of international law intended to 
be world-wide in application. In the last named convention, for example, 
action is contemplated, under certain circumstances, specifically by the Pan 
American Union. The convention relating to treaties is fairly comprehen- 
sive and adopts the method of codification by declarations of general princi- 
ples. This method is, of course, followed also in the draft relating to the 
fundamental bases of international law, final consideration of which was 


?Printed in Supplement to this JouRNAL, pp. 124-166. 
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postponed at the Habana Conference. On the other hand, the scope of the 
convention relating to diplomatic agents and that relating to consuls may be 
considered as specific legislation, although the treatment of these two topics 
is broader in scope under the American conventions than anything which 
has yet been suggested by the Geneva committee. 

So far as concerns the convention on private international law, to which 
the United States took a position of abstention at Habana, it may be re- 
marked that the subject matter is not necessarily intended to be world-wide 
in scope. International'law is one, but the rules which nations see fit to 
adopt in order to eliminate conflicts between domestic legislations may apply 
equally as well between two or three as between a larger group. It is true 
that the ideal of justice tends towards uniformity, not of municipal law, but 
in the application of law; yet even this ideal must remain an approximation 
for a long time to come. Many of the fields of law coming within the pe- 
numbra of the activities of the Geneva committee are definitely within the 
sphere of private international law. So that we are compelled to remark that 
the states which are members of both the League and the Pan American Union 
may find it awkward to have one rule of conflict applicable to one group of 
nations and a different rule to another. This danger was illustrated most 
graphically at the Habana Conference. During the discussion of the con- 
vention on aviation, a subject which involves both public and private inter- 
national law, Sr. Espil of Argentina pointed out that there were three avia- 
tion conventions, the Paris convention of 1919, the Madrid convention of 
1926, and the Pan American convention adopted at the Habana Conference. 
The conventions contain conflicting rules, yet a number of Latin American 
States had signed ali three. 

The report of M. Zaleski, approved by the Council on June 13, 1927, 
recognizes that the actual terms of the Assembly’s resolution furnished no 
justification for thinking that it considered 


that any single initiative, or the work of any single body of experts, 
could be expected to result in the formulation of a corpus of written law 
governing the more important relations between the members of the 
international family. On the contrary, the resolution recognizes that 
the establishment of positive rules of law in international relations must 
be a gradual process, to which contribution is made from every side as 
the need is felt and the possibility of action presents itself. 


In order, however, that the contributions shall be consistent and harmonious 
and not transform a theoretical uniformity into a practical diversity of law, 
an initiative of codrdination ought to be taken before such diversity advances 
to a crystallized stage. Perhaps the relations between these two main 
movements in respect of codification might be summed up by saying that 
what is greatly to be desired is by no means a declaration of war but a modus 
vivendi. 
ArtTuHuR K. KuHN. 
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THE SETTLEMENT OF THE NANKING INCIDENT 


The settlement of the Nanking Incident which was effected by the simul- 
taneous exchange on April 2, 1928, of three sets of diplomatic notes signed 
on March 30th, by United States Minister MacMurray and General Hwang 
Fu, Minister of Foreign Affairs of the Nationalist Government of China, 
reflects credit both on the governments concerned and upon their diplomatic 
representatives. The settlement is an example of what can be accomplished 
by technical, diplomatic skill when inspired by good feeling and controlled 
and guided by that rara avis in human affairs,—ordinary common sense. 

The Nanking incident occurred on March 24, 1927, in the midst of the 
revolutionary convulsion which has been sweeping over China. The 
incident itself and the immediate diplomatic steps to which it led were 
described by President Coolidge in his address of April 25, 1927, at the 
dinner of the United Press in New York City, in the following restrained 
language: 

One of our citizens was murdered, another was wounded, our con- 
sulate was violated, and when the house in which our people had 
taken refuge was surrounded and they were actually under fire it became 
necessary for one of our ships, and one of the British ships in the harbor, 
to lay down a barrage, to drive away the soldiers and the mob who were 
making the attack and to enable our citizens to reach a place of safety 
on our ships in the river. We presented with the other powers who had 
suffered like attacks identic notes of protest, to which a reply has been 
made, which although conciliatory in tone and to a certain degree 
responsive, leaves the final disposition of the issue a matter for further 
consideration by our Government.! 


The ‘‘identic” (not joint) “notes of protest” of April 11, 1927, to which 
President Coolidge refers, presented the following terms: 


1. Adequate punishment of the commanders of the troops respon- 
sible for the murders, personal injuries and indignities and material 
damage done as also of all persons found to be implicated. 

2. Apology in writing by the Commander-in-Chief of the Nationalist 
army including an express written undertaking to refrain from all forms 
of violence and agitation against foreign lives and property. 

P 3. Complete reparation for personal injuries and material damage 
one. 


The United States was disinclined to proceed to extremes when the reply 
of the Nationalist Government was not entirely satisfactory, and there 
ensued separate negotiations for settlement on the part of the various 
Powers whose nationals had suffered injury, negotiations which have now 
been successfully concluded on the part of the United States. 

1. The first exchange of notes effected by Minister MacMurray and 


' For a detailed account of the events at Nanking on March 23 and 24, 1927, see report 
of Consul John K. Davis to the Secretary of State, dated March 28, 1927, made public in 
press notice of the Department on May 7, 1927. 
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General Hwang Fu relates to the Nanking incident proper. General Hwang’s 
note is as follows: 


With reference to the Nanking incident which took place on the 
24th of March last year, the Minister for Foreign Affairs of the Na- 
tionalist Government has the honor to inform the American Minister 
that, animated by a desire to promote the most friendly feelings happily 
subsisting between the American and Chinese peoples, the Nationalist 
Government are prepared to bring about an immediate settlement of 
the case, along the lines already agreed upon as a result of the discus- 
sions between us beginning from the 26th February of this year. 

In the name of the Nationalist Government, the Minister for Foreign 
Affairs has the honor to convey in the sincerest manner to the Govern- 
ment of the United States of America their profound regret at the 
indignities to the American flag and to official representatives of that 
Government, the loss of property sustained by the American Consulate, 
and the personal injuries and material damages done to the American 
residents. Although it has been found, after investigation of the 
incident, that it was entirely instigated by the Communists prior to the 
establishment of the Nationalist Government at Nanking, the Na- 
tionalist Government nevertheless accepts the responsibility therefor. 

The Nationalist Government have in pursuance of their established 
policy, repeatedly issued orders to the civil and military authorities for 
the continuous and effective protection of the lives and property of 
American residents in China. 

With the extermination of the Communists and their evil influences 
which tended to impair the friendly relations between the Chinese and 
American peoples, the Nationalist Government feel confident that the 
task of protecting foreigners will henceforth be rendered easier; and the 
Nationalist Government undertake specifically that there will be no 
similar violence or agitation against American lives or legitimate 
interests. 

In this connection, the Minister for Foreign Affairs has the pleasure 
to add that the troops of the particular division which took part in the 
unfortunate incident, at the instigation of the Communists, have been 
disbanded. The Nationalist Government have in addition taken 
effective steps for the punishment of the soldiers and other persons 
implicated. 

In accordance with the well accepted principles of international 
law, the Nationalist Government undertake to make compensation in 
full for all personal injuries and material damages done to the American 
Consulate and to its officials and to American residents and their 
property at Nanking. 

The Nationalist Government propose that for this purpose there be 
a Sino-American Joint Commission to verify the actual injuries and 
damages suffered by the American residents at the hands of the Chinese 
concerned, and to assess the amount of compensation due in each case. 


Minister MacMurray, after acknowledging and quoting General Hwang’s 
note in full, accepts the terms offered in the following language: 


In the full realization of the inherent justice and honor of the Chinese 
people when not affected by the incitations of subversive influences, 
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and with a deep appreciation of the sorrow and humiliation caused to 
all elements of that people by the Nanking incident, and believing that 
the earnest given as to the punishment of those guilty of the incident 
will be completely fulfilled at the earliest opportunity—particularly 
as regards Liu Tsu Han, who was personally responsible for the incident 
—the American Minister accepts in behalf of his Government the terms 
set forth in the note from the Minister for Foreign Affairs in definite 
settlement of the questions arising out of that incident. 

Confident of the spirit of sincerity in which the present settlement 
has been made, the American Government looks to the loyal fulfillment 
of the said terms of settlement, as affording a measure of the good faith 
and good will with which it may anticipate being met, by the Nanking 
authorities, in other phases of the relationships between the American 
and the Chinese peoples. 

A perusal of these notes shows that Minister MacMurray obtained a 
substantial compliance with the terms of the identic notes of April 11th. 

First, as to punishment: It is understood that at the time of the exchange 
certain of the minor Chinese officers implicated in the outrage of March 24, 
1927, had already been executed and that the arrest and punishment of Liu 
Tsu Han, to whom Minister MacMurray refers, had already been ordered. 
Liu Tsu Han was the head of the Propaganda Bureau of General Cheng 
Chien’s Army (the troops involved), and thus the man most directly respon- 
sible for stirring up the hatred of foreigners which resulted in the outrages at 
Nanking.2 To be sure, poetic justice would also have involved disciplinary 
action against General Cheng Chien himself, who, although he did not 
arrive in Nanking until the following day, was nevertheless legally and 
perhaps morally responsible for the misconduct of his troops, but such 
punishment was as a practical matter obviously beyond the power of the 
Nationalist Government at the moment, and complete poetic justice in the 
matter of punishment of those thought to be guilty was not even attained 
by the very drastic combined action of the Powers in Boxer days. 

Second: As to the matter of an apology and an undertaking for the future, 
the formal assumption of responsibility for the outrages by the Nationalist 
Minister of Foreign Affairs, his expression of “profound regret” therefor, 
and his assurance that ‘‘the Nationalist Government undertake specifically 
that there will be no similar violence’’ seems entirely adequate. 

Third: The identic notes of April 11, 1927, called for ‘“‘complete repara- 
tion,” and General Hwang Fu promises just that, namely “compensation in 
full.” The demand of April 11th was for compensatory, not punitive, 
damages. The situation in no wise approached conditions in Boxer days 
when the Chinese Government itself was particeps criminis and, as is well 
known, the United States by its first remission of the Boxer Indemnity in 
1908, repudiated the idea of punitive damages even in that case. 

The identic notes of April 11th do not specify any method of assessing 


* Peking Leader, April 5th; see also Chinese Social and Political Science Review, January, 
1928, p. 147 et seq. 
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damages. The provision in the present exchanges for a “Sino-American 
Joint Commission” to pass upon the question of damages is correct in prin- 
ciple and there is no reason to believe that it will not be satisfactory in 


practice. 
2. General Hwang “made up his record” on the bombardment question 


in the following concise language: 

Referring to the notes exchanged this day on the subject of the 
settlement of the questions arising out of the Nanking incident of 
March 24, 1927, the Minister for Foreign Affairs of the Nationalist 
Government has the honor to invite the attention of the American 
Minister to the fact that on that date fire was opened upon Socony 
Hill, at Nanking, by the American war vessels, Noa and Preston, then 
lying in port. In view of this fact, the Nationalist Government ear- 
nestly hope that the American Government will express regret at this 
action. 


To this Mr. MacMurray replied: 

The American Minister has the honor to acknowledge the receipt 
of a note of today’s date from the Minister for Foreign Affairs, in which 
reference was made to the fact that on March 24, 1927, the American 
war vessels, Noa and Preston, then lying in port, opened fire upon 
Standard Oil Company hill at Nanking, and in which the hope was 
expressed that the American Government would indicate their regret 
at this action. In reply, the American Minister has to point out that 
the firing referred to was in fact a protective barrage, strictly confined 
to the immediate neighborhood of the house in which the American 
Consul and his family and staff, together with many others, had been 
driven to seek refuge from the assaults of an unrestrained soldiery: and 
not only did it provide the only conceivable means by which the lives 
of this party were saved from the danger that immediately threatened 
them, but it also made possible the evacuation of the other Americans 
residing at Nanking, who were in actual peril of their lives. The 
American Government therefore feels that its naval vessels had no 
alternative to the action taken, however deeply it deplores that cireum- 
stances beyond its control should have necessitated the adoption of such 
measures for the protection of the lives of its citizens at Nanking. 


Obviously the United States could not express regret for action necessarily 
taken to protect the lives and property of its citizens, but clearly there can 
be no real objection to explaining the necessity for that action and expressing 
regret that it was necessary. It is argued that this explanation will be 
misinterpreted on the principle qui s’excuse s’accuse. Possibly; but was not 
the necessary action of the American warships also being misinterpreted as 
aggressive? It is submitted that the action taken was not only expedient 
but right, and in the long run will lead to understanding rather than mis- 
understanding. 

3. As respects treaty revision, General Hwang Fu wrote as follows: 


Referring to the notes exchanged this day on the subject of the 
settlement of the questions arising out of the Nanking incident of 
March 24, 1927, the Minister for Foreign Affairs of the Nationalist 
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Government has the honor to express the hope that a new epoch will 
begin in the diplomatic relations between China and the United States; 
and to suggest that further steps may be taken for the revision of the 
existing treaties and the readjustment of outstanding questions on the 
basis of equality and mutual respect for territorial sovereignty. 


And Minister MacMurray replied: 


Although the questions of treaty revision can scarcely be considered 
germane to that of amends to the American Government and its na- 
tionals for the Nanking incident, the American Minister is not averse 
to setting forth at this time what he has already made known in that 
regard to the Minister for Foreign Affairs in conversations with him last 
month. 

It is unnecessary to recall the traditional friendship existing between 
the United States and China. As is manifest alike from the course of 
action consistently pursued by the American Government and from the 
statement of policy made by the Secretary of State on January 27, 1927, 
the Government and the people of the United States are in full sympathy 
with the desire of the Chinese people to develop a sound national 
life of their own and to realize their aspirations for a sovereignty so 
far as possible unrestricted by obligations of an exceptional character. 
With that in view, the American Government entertains the hope that 
the remedying of the conditions which necessitated the incorporation of 
such provisions in the earlier treaties may from time to time afford 
opportunities for the revision, in due form and by mutual consent, of 
such treaty stipulations as may have become unnecessary or inap- 
propriate. 

To that end, the American Government looks forward to the hope that 
there may be developed an administration so far representative of the 
Chinese people, and so far exercising real authority, as to be capable of 
assuring the actual fulfillment in good faith of any obligations such as 
China would of necessity have for its part to undertake incidentally to 
the desired readjustment of treaty relations.* 


In pointing out in his reply that treaty revision “can scarcely be con- 
sidered germane”’ to “amends” for the Nanking incident, Minister Mac- 
Murray himself makes the only criticism which has been suggested of this 
exchange. But if the Nationalist Minister of Foreign Affairs wished to ask 
an irrelevant question to which there was a plain answer which had already 
been given, was there any sound objection to repeating that answer? It is 
submitted that there was not, but on the contrary there was everything to 
gain and nothing to lose by once more calling attention to the statement 
which had already been made by the Secretary of State on January 27, 1927. 

The settlement as a whole takes into account not only the interests but 
also the sensibilities of both peoples concerned. It is a good omen for the 
successful negotiation of ‘“‘equal”’ treaties. 

This comment would not be complete without some mention of the reac- 

* The texts of the notes in this series, which were signed on March 30, 1928, and exchanged 
at Shanghai on April 2, 1928, were made public by the Department of State in a press notice 
dated April 3, 1928. 
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tion to the American-Chinese settlement of the Nanking incident of public 
opinion in the Chinese Treaty Ports as reflected in the local press represent- 
ing the various foreign nationalities. For Treaty Port foreign public 
opinion is one of the elements which must and should be considered in every 
international complication between any of the Western Powers and China. 
It will be recalled that the other countries involved in the Nanking incident 
were also pursuing their separate negotiations for settlement with the 
Chinese authorities. So far none of these negotiations had resulted suc- 
cessfully, and the British negotiations, which seemed to be prospering, were 
broken off, temporarily at least, shortly before Minister MacMurray reached 
his agreement with General Hwang Fu. Under these circumstances it was 
inevitable that the Treaty Port press representing other nationalities than 
the United States should ask in one form or another the question frankly 
put by one British newspaper in the words “How has Mr. MacMurray 
succeeded where Sir Miles Lampson has failed?’’* And it was to be ex- 
pected that there should be a disposition at first to view the American 
settlement with “surprise tinged with regret,”® and to accuse the United 
States of breaking the solidarity of the Western Powers and of complicity in 
“a return to the old policy of playing off one nation against another.’’ ® 

Naturally, the exchanges of notes in regard to the bombardment and the 
proposed revision of unequal treaties came in for most of the criticism, par- 
ticularly before the exact texts of these notes were made public, the crafty 
supposition being that the United States must have bought its “diplomatic 
victory”’ by an unworthy surrender on these points. The publication of the 
actual texts of these notes rendered much of this criticism ridiculous, and 
the South China Morning Post of April 5th (British) is fair enough to say in 
the light of the text of Mr. MacMurray’s note re the bombardment, “If that 
means no more than it says it is an eminently proper reply,” and as to the 
note re treaty revision it frankly confesses that ‘‘superficially at least the 
American attitude is the same as the British.’’ In other words, by making 
one “eminently proper” statement and another statement which is sound 
as tested by the attitude of the British Government itself, Mr. MacMurray 
had obtained a satisfactory settlement. 

The North China Daily News (British) led the way (April 2nd) in at- 
tributing the course of the United States to the approaching Presidential 
election, and this found a frequent echo in other local British papers which 
sought to blame the “ politicians at Washington”’ for tying Mr. MacMurray’s 
hands.? This view was promptly challenged by the local American press,’ 
which loyally supported the terms of the settlement. ° 

4 South China Morning Post, April 3, 1928. 5 China Mail, April 3, 1928. 

* Hong Kong Telegraph, April 4, 1928. 

7 China Mail, April 3rd; South China Morning Post, April 3rd; Central China Post, April 
4th; Hong Kong Telegraph, April 4th; North China Herald, April 7th. 


® North China Star, April 4th. 
® Peking Leader, April 5th; Nanking Herald, April 10th; China Weekly Review, April 7th. 
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The Japanese-controlled North China Standard of Peking (April 5th) goes 
so far as to remark that “‘China’s ‘face-saving’ proclivities”’ had descended 
to ‘‘simian antics’”’ and that the United States had been a party to this 
‘“nuerile practice.”” It characterized the Chinese note of inquiry about the 
Nanking bombardment as “effrontery,”’ maintained that it should have been 
“flung back in the teeth of the maker,” and criticised the exchange of notes 
about treaty revision as “‘meaningless.”” Even the representative Peking 
and Tientsin Times (British) deems it necessary to acquit America of playing 
a “‘dirty trick,” apparently, largely on the ground that the other ‘‘aggrieved 
powers have not coéperated whole-heartedly at any time since the outrages 
occurred,” and that the “British Government by its December, 1926, 
Memorandum and its proposals of January, 1927, cut the ground from under 
the feet of other powers” and “did much to undermine international soli- 
darity.”’ 

This tempest in the International Teapot of the Treaty Ports is not only 
interesting but characteristic. The state of mind which it represents is one 
of the elements which make a just and reasonable solution of the problems 
arising between China and the Western Powers so difficult, for the repercus- 
sion of local foreign sentiment in China is naturally and legitimately felt in 
every capital of the world. And the holding of a just balance between the 
legitimate interests, sentiments and demands of ‘“‘the man on the spot,” the 
legitimate aspirations of the Chinese people, and the true interests of the 
Western Powers and the world at large, is a task of peculiar delicacy. In 
this instance the balance has been held in a steady hand. 

We have protected American life and property and secured the promise 
of adequate reparation for wrongs done to American citizens without un- 
necessarily humiliating a great people. We have codperated in joint con- 
cerns with the other Western Powers without going to the point of making 


them the keepers of our national interests or our national conscience. 
WituraM C. Dennis. 


THE RULE OF UNANIMITY AND THE FIFTH RESERVATION TO AMERICAN 
ADHERENCE TO THE PERMANENT COURT 


Sir John Fischer Williams, in his illuminating article concerning “‘ The 
League of Nations and Unanimity,”’ contributed to this JouRNAL! has stated 
that ‘unanimity is the necessary rule for international matters in this sense 
that no independent state can be compelled without its own consent to ac- 
cept obligations,’ though he admits that the League of Nations “has in its 
own limited sphere broken with and passed beyond the principle of unanim- 
ity.” It is now quite evident that the United States Senate, in its fifth 
reservation to the Protocol of Signature of the Statute of the Permanent 
Court of International Justice, has raised problems of fundamental signifi- 


1 July, 1925, p. 475. 


600 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


cance for the League, as well as for the United States. The second part of 
this reservation provides that the court shall not, ‘‘ without the consent of 
the United States, entertain any request for an advisory opinion touching 
any dispute or question in which the United States has or claims an interest.”’ 
This would appear on first impression to require merely that it should be ac- 
corded entire equality with all members of the League. This impression is 
based on the presumption that unanimity is necessary in asking the court for 
an advisory opinion. ‘No such presumption, however, has so far been es- 
tablished,”’ according to the Final Act of the Conference of States members 
of the Permanent Court of International Justice, held in Geneva on Septem- 
ber 1, 1926.? 
Article 5 of the Covenant of the League provides that: 


Except where otherwise provided in this Covenant or by the terms of 
the present treaty, decisions at any meeting of the Assembly or of the 
Council “shall require the agreement of all the Members of the League 
represented at the meeting. All matters of procedure at meetings of the 
Assembly or of the Council, including the appointment of committees to 
investigate particular matters, shall be regulated by the Assembly or by 
the Council and may be decided by a majority of the Members of the 
League represented at the meeting. 


It may be inferred, therefore, that requests for advisory opinions should re- 
quire unanimity. But Article 15 of the Covenant specifically provides that 


decisions of the Council with respect to actual disputes requires what may be 
termed a “qualified unanimity,” namely, of the members of the Council 
“other than the representatives of one or more of the parties to the dispute.” 
In practice this might mean that a decision affecting a large number of mem- 
bers of the Council would be reached actually by a minority of its members. 
It would seem clear, however, that whenever the League requests the 
Permanent Court of International Justice for an advisory opinion concerning 
such disputes, perfect unanimity is not required. This was the evident 
belief of the Council in the dispute over Mosul between Great Britain and 
Turkey, though the precise point was not definitively determined because of 
the peculiar circumstances of the controversy. The fact that the court de- 
clined to give an advisory opinion in the Eastern Carelia controversy, be- 
cause of the refusal of Russia to participate as an interested party, does not 
settle the matter. It will be recalled that the court then said: 

There has been some discussion as to whether questions of an advisory 
opinion, if they relate to matters which form the subject of a pending 
dispute between nations, should be put to the Court without the consent 
of the parties. It is unnecessary in the present case to deal with this 
topic. 

And the Council of the League, in its subsequent action in this dispute, ex- 
pressly reserved the right to submit requests for advisory opinions in similar 


2 Printed in Supplement to this Journat, Vol. 21 (1927), p. 1. 
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situations. It is not difficult to visualize a situation where the Council might 
formulate its request for an advisory opinion, either with respect to an actual 
dispute or to an anticipated dispute, in so guarded a form as to afford an 
ample basis of fact to enable the court to reach a decision, without requiring 
the presence of any of the interested parties. This request might be so 
framed as to appear to be purely a question of procedure, like the Mosul case, 
requiring merely a majority vote. If the request concerned such a matter 
as the interpretation of the Monroe Doctrine, the interest of the United 
States in this problem would be most apparent. 

In regard to procedural matters in the League, it has been ingeniously 
argued that, inasmuch as the Council and the Assembly have reserved the 
right to interpret the Covenant, a question whether or not the specific matter 
under discussion was one of procedure would first have to be resolved by a 
unanimous vote! If this were true, any nation in the League would have the 
right of a suspensive veto amounting to the power to completely paralyze 
all action by the League. It is difficult to concede that the doctrine of 
unanimity could lead to so absurd a result. 

We are led, therefore, by the foregoing considerations to recognize that the 
Conference of States, held in Geneva in 1926, was entirely sound in its con- 
clusion that no presumption has been so far established that the adoption of 
a request for an advisory opinion by the Council or Assembly requires a 
unanimous vote. “It is therefore impossible to say with certainty whether 
in some cases, or possibly in all cases, a decision by a majority is not suffi- 
cient.’ In the light of this conclusion, the condition imposed by the United 
States Senate in the fifth reservation is seen to amount to a demand for a 
privileged position, and not for equal rights with the other members of the 
Court. Whether requests for advisory opinions require absolute unanimity, 
qualified unanimity, or a mere majority, the United States Senate insists 
that no request for an advisory opinion “ touching any dispute or question in 
which the United States has or claims an interest” shall be entertained by 
the court without the consent of the United States. 

It is a matter of peculiar interest to inquire why the members of the 
League of Nations should seem disposed to allow this fundamental question 
concerning unanimity to remain unsolved. An obvious answer is that they 
feel unable to reach a definite decision because of the complications and the 
implications of the problem. They are unwilling, by an arbitrary decision 
based possibly on inadequate discussion, to restrict unduly the larger useful- 
ness of the League. Another answer is that advanced most ably by Sir 
Cecil Hurst in the Geneva Conference of 1926 to the effect that: ‘It would, 
in fact, be better to wait for the rule of law to develop out of practical cases 
rather than to ask the Court to give a binding opinion upon a problem which 
at present was not ripe for solution.’’ This attitude of solvitur ambulando, 
so characteristic of the Anglo-Saxon mind, is quite intelligible and entitled 
to the utmost respect. 
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Still another answer, of extreme importance, is that the League should be 
reluctant to surrender a powerful, indirect method of securing obligatory 
jurisdiction of the court over all international disputes through requests for 
advisory opinions adopted by a mere majority vote. It has been argued 
with considerable show of reason that the advisory opinion should supple- 
ment the jurisdiction of the League over all disputes which may be brought 
before it. This would appear to be the logical implication of the controversy 
between France and Great Britain concerning the nationality decrees in 
Tunis and Morocco. France was virtually constrained, nolens volens, to 
allow the dispute to be referred to the court for an advisory opinion. If it be 
found possible to achieve obligatory jurisdiction by the indirect route of 
advisory opinions adroitly requested for that purpose, it would seem evident 
that the United States might have still stronger reasons for insisting on the 
fifth reservation in order to guard against all constraint, even though of a 
moral kind, with respect to any essential interests such as might be involved, 
for example, in an interpretation of the Monroe Doctrine. 

Various representatives at the Geneva Conference argued that this funda- 
mental issue concerning unanimity should be referred to the Permanent 
Court of International Justice for final determination. Senator Thomas J. 
Walsh has urged that this be done. Mr. Charles Evans Hughes, in his 
presidential address before the American Society of International Law on 
April 28, 1927, quotes, with entire approval, the view expressed by Mr. Raul 
Fernandez, who was a member of the Advisory Commission of Jurists which 
drafted the statute of the court, that “the solution of this difficulty is in the 
hands of the Council and the Assembly at Geneva,’ and that ‘the only 
possible solution is the formal admission that a request for an advisory opin- 
ion is one of those questions for which a unanimous vote is necessary.”’ But 
such proposals are unacceptable to many of the members of the League of 
Nations for the reasons already indicated, namely, reluctance to impair the 
possible usefulness of the League, the desire to find a working solution in 
actual practice, and insistence on the right of the League to be the final judge 
of its own powers. 

If the court were asked to settle this legal question once for all, and should 
decide that a unanimous vote is necessary for the adoption of any request 
for an advisory opinion, it might greatly facilitate the ultimate decision of 
the United States to adhere to the court. There would still remain, how- 
ever, the troublesome problem of “qualified unanimity,’ where the votes of 
interested parties in disputes brought before the League would be ignored 
under the general powers of the Council and of the Assembly. It may 
prove impossible for the United States to reconcile itself to so important a 
constraint. If the court should decide that requests for advisory opinions 
might in some cases be adopted by a mere majority vote, the United States 
would be faced with the difficult alternative of either receding completely 

See Proceedings, p. 15. 
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from the condition imposed by the fifth reservation, or of remaining in- 
definitely out of the court. In any event, there is no doubt that the United 
States already enjoys full access to the court, and that its well-known predi- 
lection for arbitration and the judicial settlement of international disputes 
should lead it to make use of the court whenever a dispute may arise which 
the ordinary methods of diplomacy may not be able to adjust. 

Puitip MARSHALL Brown. 


CONSERVATION OF MARITIME LIFE 


The decrease in certain species of fish and maritime life and the threatened 
extermination of other species are matters of growing importance in inter- 
national relations. The lessening area of grazing lands is affecting the sup- 
ply of animal food. Proposals are being made that the conservation of food 
fisheries be undertaken by general international coédperation. 

There have already been some limited agreements relating to fish and 
animal life in the high seas where conservation would otherwise have been 
impossible because outside national jurisdiction. The general treaty of 1882 
for the regulation of the North Sea fisheries aims to conserve maritime food 
resources outside territorial waters. The convention between the United 
States and Mexico of December 23, 1925, in Section III states as one of its 
purposes the “‘conserving and developing of the marine life resources in the 
ocean waters off certain coasts of each nation.” A joint commission has 
been appointed to carry out the purpose and provisions are agreed upon for 
making regulations effective. This convention applies ‘to both territorial 
and extra-territorial waters.”’ States are, in general, reluctant to agree to 
any regulation which will affect their freedom of action within territorial 
waters. Recent technical investigations seem to indicate that it may be 
more important for the conservation of maritime life to regulate action 
within territorial waters than in the high sea. Such regulation would imply 
a recognition of some degree of modification in former claims to exclusive 
jurisdiction in territorial waters and a recognition of the general well-being 
as paramount to special national claims. 

The United States’ position as to the preservation of maritime life would 
doubtless be as Mr. Justice Holmes affirmed in regard to bird life in Missouri 
v. Holland (252 U. S. [1920] 416): 


Here a national interest of very nearly the first magnitude is involved. 
It can be protected only by national action in concert with that of an- 
other Power. The subject-matter is only transitorily within the State 
and has no permanent habitat therein. But for the treaty and the 
statute there soon might be no birds for any Powers to deal with. We 
see nothing in the Constitution that compels the Government to sit by 
while a food supply is cut off and the protectors of our forests and our 
crops are destroyed. 


GEORGE GRAFTON WILSON. 
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ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 


The Twenty-Second Annual Meeting of the American Society of Inter- 
national Law took place in Washington April 26-28, 1928, and the program 
was successfully carried out as previously announced. The commodious 
room in the Willard Hotel was not large enough to accommodate the hun- 
dreds who attended the opening session to hear Mr. Hughes’ presidential 
address, and many were turned away. Mr. Hughes took as the subject of 
his address ‘‘ The Outlook for Pan-Americanism—Some Observations on the 
Sixth International Conference of American States.”” The address was the 
first authoritative pronouncement made by Mr. Hughes on the subject of the 
conference, since he returned from Habana as Chairman of the American 
Delegation. After some preliminary observations on the Pan-American 
Conferences and the policy of the United States toward them, Mr. Hughes 
dealt particularly with the acts of the Habana Conference with reference to 
the reorganization of the Pan-American Union, the codification of inter- 
national law, problems of communications and various coéperative efforts be- 
tween the Americas, and proposals concerning conciliation and arbitration. 

Mr. Hughes was followed on the program by the Honorable Benjamin 
Russell, formerly Justice of the Supreme Court of Nova Scotia, who, in a 
paper entitled “‘Canada’s International Status,” undertook to refute recent 
contentions of Canada’s political independence of the British Empire in some 
of its international relations. 

The opening session on Thursday evening was concluded with the report 
of the Special Committee on Collaboration with the League of Nations Com- 
mittee for the Progressive Codification of International Law. The report of 
the committee, presented by Professor Jesse 8S. Reeves of the University 
of Michigan, Chairman, recommended that the Society express its sympathy 
with the research in international law recently undertaken by an advisory 
committee selected by the faculty of the Harvard Law School, and that the 
Society approve the publication of the results of that research in this Jour- 
NAL; that the Society express its approbation of the codperation of the 
Government of the United States with the League of Nations Committee 
for the Codification of International Law, and its hope that the Government 
will participate fully in the forthcoming conference at The Hague for the 
codification of the subjects of nationality, territorial waters, and responsi- 
bility of states for damage done in their territory to the person or property 
of foreigners. The recommendations of the committee were later unani- 
mously adopted at the closing session of the Society. 

The second session took place on Friday morning, April 27, at ten o’clock, 
and was opened with a formal paper on “ Nationality,” by Colonel Clement 
L. Bouvé, American Agent of the General Claims Commission—United 


1 An editorial comment on the organization and work of this Research Committee appeared 
in the January, 1928, JouRNAL, page 151. 
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States and Mexico. Colonel Bouvé limited his treatment of the subject to 
certain suggestions concerning the termination of dual nationality at birth. 

The afternoon session on the 27th was formally opened by Professor 
Charles E. Hill, of George Washington University, with a paper on the 
subject of the “ Responsibility of States for Damage Done in Their Territory 
to the Person or Property of Foreigners,” and the evening session of the same 
day was opened by Professor George Grafton Wilson, of Harvard University, 
who read a most interesting paper on the subject of “‘Territorial Waters.” 
The three sessions on Friday, the 27th, it will be noted, were devoted to the 
three subjects which have been placed upon the program of the Conference 
on the Codification of International Law proposed to be held at The Hague 
in 1929. The papers by Messrs. Bouvé, Hill and Wilson, which opened the 
respective subjects, were followed by animated discussions of the members 
which made the meeting the most lively and interesting one held in recent 
years. The verbatim report of these discussions, which will be reproduced 
along with the formal papers in the printed volume of Proceedings, now in 
the press, will provide the absent members with the views and opinions of 
statesmen, professors, lawyers, judges, arbitrators, government counsel and 
agents, who were present and took part, upon the three subjects which are 
now being given intensive study with a view to their eventual codification. 
One full day was not sufficient to exhaust the debates of the subjects under 
discussion, and the greater part of Saturday morning was therefore given 
over to the conclusion of these discussions. 

After the discussions were concluded on Saturday morning, the Society 
reélected the officers of the preceding year, adding Judge Edwin B. Parker 
and Mr. Jackson H. Ralston to the list of Honorary Vice Presidents. Pro- 
fessor Frederick A. Middlebush, of the University of Missouri, was elected to 
the Executive Council to serve until 1930 in place of Mr. Edward C. Eliot, 
deceased, and the following new class of the Council was elected to serve 
until 1931: Messrs. Green H. Hackworth, Charles E. Hill, Manley O. Hud- 
son, Edwin R. Keedy, Charles E. Martin, Leo 8S. Rowe, Henry W. Temple 
and Charles Warren. Judge Dionisio Anzilotti, of the Permanent Court of 
International Justice at The Hague, was elected an honorary member. Ata 
meeting of the Executive Council which followed the adjournment of the 
Society, committees were appointed for the ensuing year, and the Board of 
Editors of the JouRNAL was reélected. Appropriate minutes were entered in 
the record concerning Mr. Archibald Cary Coolidge and Mr. Edward C. 
Eliot, who died during the preceding year. 

About two hundred and twenty-five members and guests attended the 
annual dinner which closed the meeting on Saturday evening, April 28. 
Mr. Hughes presided as Toastmaster, and the speakers were the French 
Ambassador, the Secretary of State, Honorable Edith Nourse Rogers, Repre- 
sentative in Congress from Massachusetts, and Dr. James Brown Scott, the 
Honorary Editor-in-Chief of the Journat. The dinner was made the occa- 
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sion for an important announcement by the Secretary of State giving the 
views of the United States upon the six major points raised by the French 
Government in the negotiations for a multilateral treaty denouncing war and 
agreeing not to resort to it for the settlement of international disputes. 
These points dealt with the bearing of the proposed treaty upon self-defense, 
the Covenant of the League of Nations, the Treaties of Locarno, treaties of 
neutrality, wars with a treaty-breaking state, and the universal application 
of the proposed treaty. 

When President Hughes sounded his gavel bringing the Twenty-Second 
Annual Meeting to a close on Saturday evening, every member felt that the 
meeting had been a distinct success, that the discussions will prove valuable 
in the clarification of the subjects treated, and that the personal contacts 
formed by many members from all parts of the country would prove of 
mutual benefit in the future. All were disposed to agree with the Toast- 
master’s concluding remark, that ‘There is no reason why this Society, 
meeting in the capital, dealing with international law, should not be the 


center of a very wide and intelligent interest.” 
GeorGE A. FINCH. 


REFORMS IN THE STATE DEPARTMENT AND FOREIGN SERVICE 


The State Department has recently had to bear a heavy burden of public 


criticism, both as to its policies and as to its methods. ‘This is perhaps the 
inevitable result of the public realization that the Department of State has 
become in fact, what it was so long in law only, the most important depart- 
ment of our government. 

There has been a considerable clamor in regard to appointments in the 
Foreign Service. When Senator Harrison introduced a resolution asking 
the Foreign Relations Committee to investigate the administration of the 
Rogers Act and to report its findings and recommendations to the Senate,! 
that committee referred the matter to a subcommittee of three under the 
chairmanship of Senator Moses, who formerly served as our Minister to 
Greece.2 In order to secure the freest testimony from those who appeared, 
the hearings were held in camera and under a pledge of secrecy. State- 
ments and complaints were also received from others who were unable to 
attend. 


18. Res. 76, introduced December 17, 1927: ‘‘ Resolved, That the Committee on Foreign 
Relations is authorized and directed (1) to investigate the administration of the Act entitled 
‘An Act for the reorganization and improvement of the Foreign Service of the United States, 
and for other purposes,’ approved May 24, 1924, as amended, and particularly the work of 
the Foreign Service Personnel Board, for the purpose of determining what results have been 
obtained under the provisions of such Act, and (2) to report to the Senate, as soon as prac- 
ticable, the results of its investigation, with such recommendations as it deems advisable.” 

2 In addition to Senator Moses, as chairman, the subcommittee consisted of Senator 
Harrison, introducer of the resolution, and Senator Reed of Pennsylvania. 
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The report of the subcommittee, which seems to have been unanimous, 
reached the conclusion ‘that there is something wrong with our Foreign 
Service.’ That something the report found to be the partial and too rapid 
promotion of diplomatic officers, in disregard of the claims of consular offi- 
cers to recognition. ‘‘To such an extent did this operate, as the testimony 
shows, that in the first two and one-half years of the operation of the new 
legislation there was a total of 214 promotions in the entire Foreign Service, 
of which not less than 76 were awarded to officers who ranked in the diplo- 
matic branch, or 63 per cent of all diplomatic officers, whereas only 37 per 
cent of the consular officers were so favored.”” The so-called reparation 
appointments subsequently made in the consular branch were not adequate 
to balance this injustice. 

Although all this is undoubtedly true, it must be remembered that the 
freedom of choice in filling diplomatic posts is still much restricted by the 
practical necessity that the appointee enjoy an independent income. Thanks 
to the laudable efforts of Chairman Porter of the House Foreign Affairs 
Committee, much has been done to remedy this in the purchase of official 
residences for our representatives. Generous appropriations for the pur- 
chase of buildings have been made and the selection placed in the hands of a 
competent board, but several years must elapse before adequate buildings 
can be purchased or erected.? In the meantime, it is imperative to allow our 
representatives rent or post allowances under a careful system of regulation, 
and this is proposed in the bill which Senator Moses introduced to embody 
the recommendations of the subcommittee’s report. Mrs. Rogers’ bill, as 
introduced in the House, does not differ materially from the Senate Bill.‘ 

In this connection, it is gratifying to note that both of these bills recom- 
mend representation allowances, so that our ministers and consuls may be 
able to meet the legitimate expenses of official entertaining without paying 
the bills out of their own pockets. In the desire to avoid the waste of public 
money, we have tended to restrict the choice of diplomats to those who had 
wealth. Official representation allowances expended under carefully pre- 
pared regulations of the State Department will have a wholesome effect in 
putting a check upon lavish and ostentatious unofficial entertaining, which is 
contrary to our best traditions and national ideals. 

As to some other points, however, the recommendations of the report and 
the embodying legislation do not seem to have been sufficiently considered. 
When Congress meets after the election is over, we may expect further hear- 

* The Act of May 7, 1926, 44 Stat. 404. The Foreign Service Buildings Commission as 
established by the Act is composed of the Secretary of State, the Secretary of the Treasury, 
the Secretary of Commerce, the chairman and the ranking minority member of the Com- 
mittee on Foreign Relations of the Senate, and the chairman and the ranking minority mem- 
ber of the Committee on Foreign Affairs of the House of Representatives. 

*'S. 4382, passed the Senate May 10, 1928, and was presented to the House May 11, 1928, 


too late for action before adjournment. H. R. 13625, introduced by Mrs. Rogers May 8, 
1928. 
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ings and debates preliminary to the enactment of legislation intended to meet 
the needs of the service. If we adopt the proposal of the Moses report and 
divorce the Personnel Board from the Foreign Service, we must have a care 
that we do not make our diplomatic appointments the football of a Wash- 
ington social coterie. We may then expect Mr. Sabath to introduce a joint 
resolution, as he did recently, which would direct ‘‘the Secretary of State to 
instruct our ambassadors and ministers that our country’s affairs should not 
be subordinated to our title and social seekers.”’ ® 

It may be improper that men of the career be members of the promotion 
board to pass upon their colleagues; but if there is to be a board at all, what 
others can be found who have the necessary information? However that 
may be, it would seem reasonable when the Secretary of State does pick 
those whom he considers to be the most competent officers to advise him in 
regard to the making of promotions, that he should give these specially effi- 
cient officers some of the rewards which they are handing out to others. To 
impose such an arduous and disagreeable task under any other circumstances 
would be to do them a grievous wrong. The justice of the criticism of the 
report on this head is more apparent than real. Nor should we forget that 
the rapid promotion of the competent younger men without slavish regard 
to mere seniority will make for efficiency, and should not, in principle, be 
made a ground for criticism. 

If the Secretary of State were required by law to make an annual report to 
the President or to Congress, the public would learn who had been appointed.® 
More adequate publicity is the remedy for many of the ills of bureaucracy at 
Washington. Good administration requires the centralization of responsi- 
bility, but the fullest publication of facts and acts. 

One of the principal objects which the Rogers Act had in view was the 
combination of the consular and diplomatic services into a unified Foreign 
Service. In view of the recognized difference of function between the diplo- 
matic and consular services, it was expected by those who secured the passage 
of this legislation that diplomatic and consular officers would continue gen- 
erally in the same branch of the service, but that a sufficient interchange 
would take place to secure the most appropriate allocation and to prevent a 
narrow esprit de corps and consequent jealousy between the two branches of 
the service. This hope has not been fully realized. The diplomatic officers 
have used all their energy and influence to prevent any transfer. They have 
not recognized the fact that the consular career, although different, was 


5H. J. Res. 293, introduced by Mr. Sabath, May 1, 1928. Mr. Sabath was evidently in 
jocular mood, yet he touches upon a serious evil in our service, the increasing demand of 
visitors seeking abroad the social distinction which they have not been able to secure at home. 
They absorb a great deal of valuable time and interfere with the performance of more serious 
duties. In the words of the resolution, “henceforth official duties should not be subordi- 
nated to the appeals of the title hunting and vanity social seeking class.” 

* See editorial comment, infra, p. 246. 
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equally honorable. It was only natural that consuls, for their part, should 
have resented this attitude. 

The Moses report recognizes that the diplomatic function is not identical 
with that of the consul, and that the problems of using a single list for the 
entire Foreign Service require tact and experience on the part of those who 
make the assignments. In so far as possible, the rewards and emoluments of 
both branches should be kept equal; but, as the minority report observes, 
“complete fluidity can not be wholly obtained at any time.” The two 
careers are sufficiently different and specialized to make it unwise to have 
recourse to indiscriminate interchange. Yet it probably will often be found 
that consuls trained through long years of responsibility while in charge of 
important posts are better suited for promotion to the rank of minister than 
are the majority of diplomatic aspirants. A reasonable number of such pro- 
motions would be wholesome for both branches of the service. 

It is not, however, in the foreign but in the departmental service that the 
most glaring injustices now prevail and call for equitable adjustment. Chair- 
man Porter has well expressed this in the preamble of his bill, introduced 
with such a purpose in view: 

Whereas the compensation of home-service officers is grossly inade- 
quate in comparison with the compensation paid to officers of the foreign 
service who receive and carry out such instruction, as witness the recent 
preparation and delivery of the epoch-making international peace docu- 
ments exchanged between the United States and France; and 

Whereas it is inconsistent with reason and good administrative 
practices to pay smaller salaries to officers in the home service of the 
Department of State who prepare and issue instructions than to the 
officers in the foreign service who receive such instructions; . . .” 


The responsible heads of the important divisions of the Department should 
receive adequate salaries in place of the ridiculously inadequate sums which 
are now appropriated for that branch, and they should be assisted by more 
thoroughly trained subordinates. Many of the State Department employ- 
ees are able, and almost without exception they are faithful and hard-work- 
ing, but when they enter the Department they have not generally had the 
basic training which enables them, after several promotions, to fulfill in the 
most able manner the important duties to which they have risen through 
long tenure and inevitable seniority promotions. The publications of the 
Department is another matter of much needed reform.*® 

Above all, let us hope that stereotyped and stultifying seniority will not 
replace rapid promotion on the basis of true efficiency. The foreign service 
of the United States is our greatest protection against war and fatuous poli- 
cies which lead to war. If we would protect ourselves from disastrous error, 
we should rapidly promote to positions of responsibility the ablest official. 
The most pressing need of all is to place the departmental service on an 


"HH. R. 13179, introduced April 19, 1928. * See editorial comment, infra, p. 629. 
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economic equality with the field service. Perhaps it may be well to arrange 
for an easier and more frequent transfer from the departmental service to the 
field, in order that the prestige of the departmental service may be increased. 

With the coming session of Congress, all of these matters will doubtless be 
the subject of legislative consideration, and after the Foreign Relations 
Committee of the Senate and the Foreign Affairs Committee of the House 
have held hearings, Congress and the public will be in a much better position 
to understand the needs of our foreign service and will the better understand 
certain of the difficulties which the officials of the Department of State are 
themselves most anxious to correct. It may ultimately prove possible to 
combine all three branches of the service into one unified Service of Foreign 


Relations with a home branch and a foreign branch. 
C. STOWELL. 


THE BURTON RESOLUTION ON TRADE IN MUNITIONS OF WAR 


The Burton resolution, which was favorably reported by the Foreign 
Affairs Committee of the House of Representatives but which failed to pass 
that body, provided for a radical change in the policy of the United States in 
respect of trade in munitions of war during neutrality. By the resolution, as 
amended by the committee, it was “‘declared to be the policy of the United 
States of America to prohibit the exportation of arms, munitions or imple- 
ments of war to any nation which is engaged in war with another.” It was 
provided that whenever the President should issue a proclamation of neu- 
trality ‘‘it shall be unlawful, except by the consent of Congress, to export or 
attempt to export any arms, munitions, or implements of war from any place 
in the United States or any possession thereof to the territory of either bellig- 
erent or to any place if the ultimate destination . . . is within the territory 
of either belligerent or any military or naval force of either belligerent.”’ 

The term “arms, munitions or implements of war’”’ is specifically defined 
by listing the articles which the term includes. A penalty of not exceeding 
$10,000 and imprisonment not exceeding two years, is imposed for a violation 
of the provisions of the resolution. 

It is interesting to compare these proposed restrictions with the existing 
practice and law of nations in regard to trade in munitions of war. In the 
seventeenth and eighteenth centuries, engagements were occasionally entered 
into between governments not to allow individuals to ship arms and other 
war supplies to the enemy or rebels of either party. These treaties, applying 
to the enemy of either party but not to both belligerents, were in a sense 
treaties of alliance. Treaties of this kind were made by Spain, England, 
Holland, France, Denmark, Hamburg and Mecklenburg. This series of 
treaties was followed by the action of several countries (as for example, 
Bavaria, Hamburg, the Sicilies, Sweden and Denmark) prohibiting by law a 
subject from supplying arms to a belligerent. And the states which joined 


| 
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the Armed Neutrality of 1780-1783 bouad themselves to enact similar pro- 
hibitions. 

In the Crimean War, most of the European neutrals prohibited their ships 
from carrying contraband, and some of them prohibited the exportation of 
contraband altogether. Prussia, however, actually authorized trade in 
contraband. During the Civil War in the United States, Germany and 
England furnished the North and the South with munitions. 

In the Franco-Prussian War the Prussian Government complained that 
shipments of war-like stores were being made by Great Britain to France. 
Lord Granville replied that the British Government had invariably assumed 
the same attitude under similar circumstances when she was not bound to 
contrary action by treaty. The United States followed the same policy. 
However, Austria, Belgium, Denmark, Italy, Spain and Switzerland pro- 
hibited the exportation or transit of such articles, Sweden, Portugal and 
Spain restricted the transportation of war supplies, while Chile and Peru 
prohibited the sale of contraband. 

In the Russo-Turkish War, 1877-78, large shipments of guns were sent to 
Turkey and to Russia by the Krupps without objection on the part of the 
belligerents, and England affirmed the right of her subjects to export arms to 
Turkey. Inthe Spanish-American War of 1898, Holland, Sweden, Norway, 
Denmark, Portugal, Brazil, Haiti, China and Colombia placed more or less 
restriction on the exportation or transportation of munitions. In the Boer 
War, the United States sold quantities of war supplies to Great Britain, as 
did also Germany, and Austria then followed the same practice. 

The subsequent wars showed the same thing. The larger Powers stood for 
freedom of trade in contraband by individuals. England and the United 
States always maintained the legality of the trade. France, Italy, Germany, 
and latterly Austria, also allowed the, trade, but the smaller nations, while 
not denying the right to engage in the trade, frequently prohibited or re- 
stricted it, probably for the purpose of avoiding embarrassment or con- 
troversy with powerful belligerents. 

As to the opinion of jurists on the legality and propriety of trade in muni- 
tions by neutrals, it may be said that only a small minority (perhaps one- 
fifth) advocate unreservedly the prohibition of the export of contraband of 
war. While it is well established that neutral governments are not them- 
selves to engage in arms traffic with belligerents, yet the preponderance of 
opinion is that neutral citizens may trade in arms, munitions and war-like 
stores, subject to the risk of such goods being captured and confiscated by the 
belligerents; with one exception, which has grown up in modern times, namely, 
that neutral territory shall not be used as a base for naval or military expe- 
ditions. However, when one belligerent is put at a disadvantage by reason 
of the trade in munitions, it is apt to complain. History shows that the an- 
swer to complainants invariably is that international law does not require the 
neutral to interfere to prevent its citizens from engaging in such commerce or 
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to protect them in pursuing it. This rule of law has been crystallized in the 


Hague Conventions of 1907 as follows: 


Article 7. A neutral Power is not bound to prevent the export or 
transit, for the use of either belligerent, of arms, ammunition, or, in 
general, of anything which could be of use to any army or fleet. 


Notwithstanding the practice of the great Powers, and the clear provisions 
of the Hague Conventions, Germany and Austria-Hungary made formal 
complaints to the United States during the World War against the exten- 
sive trade in munitions with the Allies from which the Central Powers 
were cut off. The replies of the United States stated its position and policy 
on munitions trade. Its arguments, among others, were that the practice 
of nations, including Austria and her ally Germany, had been to trade in 
munitions regardless of the relative situations of the belligerents; that the 
United States policy depended on the right to purchase arms from neutral 
countries in case of foreign attack; that a contrary principle would tend 
to force militarism on the world and turn nations into armed camps; and 
that the great weight of authority advocated the freedom of trade in muni- 


tions. In his note of August 12, 1915, to Austria-Hungary, Secretary 


Lansing said: 
The principles of international law, the practice of nations, the na- 
tional safety of the United States and other nations without great mili- 
tary and naval establishments, the prevention of increased armies and 


navies, the adoption of peaceful methods for the adjustment of inter- 
national differences, and finally neutrality itself, are opposed to the 
prohibition by a neutral nation of the exportation of arms, ammunition, 
or other munitions of war to belligerent Powers during the progress of 
the war. 
After this forceful statement of the American position no further complaints 
were made by the Central Powers. 

There has, however, been a tendency in the last quarter century to prohibit 
the exportation of munitions to insurgents or rebels engaged in civil strife. 
The practice of the United States is a good example. The Joint Resolution 
of April 22, 1898, authorized the President in his discretion to prohibit the 
export of coal or other material used in war from the ports of the United 
States, and this was in effect amended by the Joint Resolution of March 14, 
1912, providing: 

That whenever the President shall find that in any American country 
conditions of domestic violence exist which are promoted by the use of 
arms or munitions of war procured from the United States, and shall 
make proclamation thereof, it shall be unlawful to export except under 
such limitations and exceptions as the President shall prescribe any 
arms or munitions of war from any place in the United States to such 
country until otherwise ordered by the President or by Congress. 


A somewhat similar provision was incorporated in the Espionage Act of 
June 15,1917. The 1912 provision was reénacted by the Act of January 31, 


EDITORIAL COMMENT 613 


1922, and made applicable to ‘‘any country in which the United States exer- 
cises extraterritorial jurisdiction.” 

At the Paris Conference, a convention on traffic in arms was signed at St. 
Germain, September 10, 1919, by the Allied and Associated Powers. The 
parties agreed, generally speaking, to prohibit the export of arms and ammu- 
nition used in war, except for the use of the signatory governments, and also to 
prohibit the export of firearms, other than those used in war, when destined 
to certain closed zones and territories enumerated. This treaty has appar- 
ently been supplanted by the Geneva Convention on the same subject, signed 
June 17, 1925, by the United States and other Powers, which follows the 
same general lines as the St. Germain Convention. The new convention, 
however, provides in Article 33 that in time of war the prohibition on the 
exportation of munitions or implements of war shall be suspended until the 
restoration of peace so far as concerns consignments “to or on behalf of a 
belligerent.” 

Finally, at the recent Pan American Conference at Havana, a convention 
on maritime war was signed by the United States and other countries, Jan- 
uary 20, 1928, which contains the following article: 

Article 22. Neutral states are not obligated to prevent the exporta- 
tion or transit, at the expense of any one of the belligerents, of arms, 
munitions, and in general everything that may be useful to its military 
forces. 

It is apparent that, while the present laws of the United States restrict the 
shipment of munitions (1) to any American or extraterritorial country, (2) 
torn by domestic violence, the Burton resolution proposes to extend the 
restriction (1) to all the world, and (2) to international war. At the hear- 
ings, the Secretaries of War and Navy, and other members of the Govern- 
ment, opposed the resolution. The main argument advanced was that the 
United States military establishment depended on private manufacture of 
munitions and war supplies. The United States had no government arse- 
nals and during the last war government arsenals supplied only 10% of the 
munitions. It was thought that under the Burton resolution the manu- 
facture of articles used in war supplies, especially chemicals and other essen- 
tial materials, would be slowed up in the United States, while in foreign 
countries these industries would be forging ahead without being hampered by 
this restriction on trade in these articles. It would, therefore, make it 
necessary to accumulate large reserves in this country for possible use in time 
of war, which reserves would be constantly becoming more or less obsolete. 
There are also certain materials essential in the manufacture of munitions 
which must be obtained from foreign countries. The Secretary of the Navy 
is reported as testifying that, “‘If the Burton resolution had been in effect in 
the World War, American participation would have been so reduced that 
Germany would have won the war.” 

In short, the resolution overlooks the fact that the peace basis of the 
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United States armament is dependent in time of war on the right to purchase 
arms from neutral countries until sufficient war materials can be obtained 
and prepared in this country. If the principles of the Burton resolution were 
adopted by other nations, it might force all nations to accumulate supplies of 
war materials and tend to increase militarism at home and abroad. 

The prohibitions in the Burton resolution are much stricter than those in 
the Geneva Convention of 1925, which in time of peace allows shipments to 
governments or their agencies, and which in time of war is suspended. At 
Geneva the small nations, who depend on foreign war supplies, appear to have 
opposed any arrangement which would exclude them from the purchase of 
arms abroad. The events of the last war were still fresh in their minds. 
What would have been the situation of Belgium, or indeed of Holland, as to 
their military defenses if the purchase of war supplies in other countries had 
been prohibited? 

Finally the Burton resolution obliterates the distinction long maintained 
in this country between an exportation of arms as a purely commercial 
venture, and an exportation involving the use of territory as a base of opera- 
tions. It would place a restriction by municipal law on a trade which inter- 
national law sanctions. At the same time, it would place a very onerous 
duty of self-imposed neutrality on the United States, violations of which 
would no doubt bring charges by the belligerents of laxity or bad faith on the 
part of this country, particularly if any change in the resolution were made by 


Congress during the progress of a war in which the United States was neutral. 
For these reasons, it has been suggested that any restriction or control of the 
kind proposed by the Burton resolution should be made by the importing 
country and not by the exporting country. 


L. H. Woo.sey. 


RESTATEMENT OF THE LAW OF NEUTRALITY IN MARITIME WAR 
In February, 1928, Senator Borah introduced a Senate Resolution reading 


as follows:! 

Whereas the rules of maritime law in time of war as codified at the 
Second Hague Conference and in the Declaration of London were in 
important respects departed from during the late war; and 

Whereas it is important as a condition of the limitation of arma- 
ments and of the orderly conduct of international relations that the 
rules of law as developed in the course of centuries be not left in doubt 
or uncertainty; and 

Whereas the present chaotic state of maritime law—leaving the seas 
subject to no definite rulessave that of force and commerce to no ultimate 
protection save that of battle fleets—constitutes an incentive for great 
naval armaments; therefore be it 

Resolved, That the Senate of the United States believes: 

First. That there should be a restatement and recodification of the 
rules of law governing the conduct of belligerents and neutrals in war at 


sea. 
1S. Res. 157, 70th Cong. Ist sess. 
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Second. That the leading maritime powers of the world owe it to the 
cause of the limitation of armaments and of peace to bring about such 
restatement and recodification of maritime law. 

Third. That such restatement and recodification should be brought 
about if practically possible prior to the meeting of the Conference on 
Limitation of Armaments in 1931. 


This resolution has a long and significant background. It has its origin in 
the differences which arose between the United States and Great Britain 
during the period 1914-1917, as to the respective rights of belligerents and 
neutrals in maritime war, culminating finally in the breakdown of the Geneva 
Conference of 1926, among Great Britain, the United States and Japan, for 
the limitation of naval armaments. It would be most unfortunate if the 
difference of views as to rules of law were to become irreconcilable; and it is 
doubtless to prevent such an outcome that the Borah resolution was intro- 
duced. The resolution is likely to be debated, and probably adopted, in 
connection with the Naval Appropriation bill to come before the December 
session of Congress. 

Since the Armed Neutralities of 1780 and 1800, in which neutral nations 
first sought armed organized protection for their rights, steady progress had 
been made by international agreement in limiting belligerent claims to inter- 
fere with neutral rights, and in enabling neutrals to escape ruination from 
wars in which they had no part or interest. The Encyclopedia Britannica 
correctly remarked: 


Neutrality is the most progressive branch of modern international 
law. ... The rapid changes it is undergoing are in fact bringing the 
state-system of the modern world nearer to the realization of the dream 
of many great writers and thinkers, of a community of nations just as 
much governed by legal methods as any community of civilized men. 


To this desirable end the United States has, from the beginning of its 
history, made the most commendable contributions, forever identified with 
the names of Washington and Jefferson. These contributions arose from 
resistance to British encroachments on neutral rights in the wars of 1793, 
when Britain undertook to prevent American commerce from reaching 
France, on the alleged ground that France was a peculiarly reprehensible 
nation, that the French Government had taken over control of the food 
supply, and that the entire population was engaged in war. The inference 
was that all foodstuffs sent to France would thus have a military or combat- 
ant destination. That argument Jefferson unequivocally denied. He 
maintained that ‘‘reason and usage” had “established that, when two 
nations go to war, those who choose to live in peace retain their natural right 
to pursue their agriculture, manufactures and other ordinary vocations,” 
and ‘“‘to carry the produce of their industry, for exchange, to all nations, 
belligerent or neutral, as usual,”’ subject to the restriction “of not furnishing 
to either party implements merely of war,” commonly known as contraband, 
nor of carrying “anything whatever to a place blockaded.” 
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When the British argument was repeated in 1916, with the substitution of 
Germany for France, it was not resisted as effectively as Jefferson had resisted 
it, over a hundred years before. The nineteenth and twentieth centuries had 
been marked by a steady advance in restraining belligerent claims and giving 
neutrals an established legal status, much along Jeffersonian lines. The de- 
cisions of Lord Stowell and of Marshall had made important contributions 
to this end; as had later the Declaration of Paris, the two Hague Conferences, 
and the confirmation of existing law embodied in the Declaration of London. 

International relations still contemplate the possibility of war. Interna- 
tional law, through the development of centuries, has worked out a fairly 
definite compromise between the two conflicting and irreconcilable claims of 
the belligerent to stop all trade with his enemies, and of the neutral to con- 
tinue freely to trade with both belligerents. That compromise, like all ad- 
justments, is founded not on logic but on agreement. Such agreement is the 
law governing their reciprocal relations, and it cannot legally be departed 
from byeither party. Itis built around the principle that the neutral may not 
furnish direct military aid to either belligerent, but that other trade is free. 
That principle underlies the rules governing the legal disability of neutrals to 
trade in contraband or to violate lawful blockades. Subject to these limita- 
tions, the neutral may freely trade with either or both belligerents in non- 
contraband goods and in goods “conditionally contraband” not destined for 
the military forces of the enemy state; and, of course, there never was any 
prohibition against trading with neutrals, though those neutrals, in turn, 
might possibly sell to belligerents. 

Unhappily, this elaborate structure of the law of neutrality which pro- 
tected non-combatants against starvation, and protected neutrals in their 
right to trade in non-military goods even with belligerents, was seriously 
impaired by the belligerents during the late war. Goods destined to neutral 
ports were freely captured on the allegation that they would or might ul- 
timately reach enemy territory; neutral ships were compelled to stop in Brit- 
ish or Allied ports; neutral countries were rationed; ‘‘ measures of blockade” 
without legal support were enforced; a newly created doctrine of ‘‘retalia- 
tion’’ on neutrals was invented; the so-called doctrine of continuous voyage 
was extended beyond recognition; nearly every useful commodity was made 
contraband; the important category of goods “conditionally contraband” 
was in 1916 wiped out, resulting finally in the practical abrogation of the 
elementary and time-honored distinction between combatants and non- 
combatants. 

Contrary to common experience after former wars, there was a disposition 
after the late war not to revive the issues created by these measures. Their 
fundamental nature, however, soon disclosed their inescapability. The 
claims of American shippers and ship-owners, who had during the period of 
American neutrality suffered from the application of these belligerent meas- 
ures, and the proposal of an American naval program, necessitated renewed 
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consideration for the legal issues involved. Neither the American claims 
nor the Naval Conference of 1926 helped to allay the differences, but on the 
contrary the irreconcilability of view would seem thereby to have been em- 
phasized. The executive agreement of May 19, 1927, covering the American 
neutrality claims, commented upon in this JourNAL (Vol. 21, p. 764), while 
professedly designed to promote concord by providing for the settlement of 
the claims, has in terms perpetuated differences of the gravest character, for 
it reserves “the right of each Government to maintain in the future such 
position as it may deem appropriate with respect to the legality or illegality 
under international law of measures such as those giving rise to claims”’ cov- 
ered by the agreement. It thus reserves to the alleged violator of law the 
“right”’ to renew his attacks, and to the other party the right to resist. This 
does not tend to make for fruitful concord in naval policy or program, a 
conclusion confirmed by the outcome of the Geneva Conference of 1926. 
There Great Britain insisted upon a large fleet of light cruisers, on the allega- 
tion that this was necessary for “‘defensive’’ purposes, to protect her com- 
merce and hence her food supplies in time of war. But it has been doubted 
whether this reflected the entire case. As long as there is no battle fleet 
superior to Great Britain’s, the danger to her communications would seem to 
lie in submarines, and the defense against these, in the absence of strict limi- 
tation in numbers or size, lies not in cruisers, but in destroyers. An occa- 
sional raider can hardly explain the demand for a preponderance of cruiser 
tonnage. A more correct explanation is probably that advanced by Lord 
Wemyss in the British Parliament (November 11, 1927) to the effect that a 
large cruiser fleet is needed not merely to protect commerce between Great 
Britain and other nations, but to prevent commerce between other nations 
and Great Britain’s enemies, apparently regardless of the rights of neutrals. 
Inasmuch as the United States contemplates its normal position as that of a 
non-belligerent, it is evident that the United States has an interest in the 
maintenance of the rules of law, and in opposing claims based on interest 
alone. At all events, the doubts professedly cast upon the existence of rules 
of law governing the relations between belligerents and neutrals since 1917, 
create confusion and uncertainty, and necessarily invite the contemplation 
of an inevitable resort to force to defend claims of right. The only alter- 
native to the protection afforded by law is the protection secured by force. 
The present position would embarrass every attempt at disarmament, both 
on land and sea. The security of a belligerent which is obtained by claiming 
the right to dispose of neutral commerce as belligerent interest dictates is 
likely to prove unreliable and precarious, for it will encourage a general 
increase in naval armament, and the concomitant temptation to use it. More 
security is likely to be obtained from an international agreement as to the 
rules of law at sea, than from any ostensible or implicit assertion of the 
supremacy of interest over law. 

This is the background and explanation of the Borah resolution. By its 
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very terms, it states the issue clearly. Unless there is an agreement among 
the maritime Powers as to the rules governing their relations in the unhappy 
contingency of war, the Naval Conference to be called at Washington in 
1931 is likely to repeat the experience at Geneva. Even those who favor a 
small American navy, or who do not believe that the American navy needs 
to be as large as Great Britain’s, are deprived of their most effective argu- 
ment by the refusal to agree upon rules of law. For the interests of future 
peace, therefore, an agreement is urgently required. 

It has been contended, however, that the proposal of Senator Borah is 
inconsistent with the theory of the League of Nations, because it recognizes 
the possibility of future war and because it contemplates a status of neu- 
trality. It is argued that the proposal to restate the law of neutrality is 
contrary to Articles XI and XVI of the Covenant of the League. It is said 
that “‘the provisions of the Covenant . . . constitute an attempt to realize 
President Wilson’s statement that the day of neutrality is past” and that, 
apart from the United States, ‘‘all others of the Powers chiefly interested in 
using sea power—France, Great Britain, Italy and Japan—are committed 
to the Covenant.” It is added that these nations ‘‘are committed to the 
attempt to say that a war is a matter of general interest, and that in cases 
of pronounced aggression no body of sea law is to restrain attempts to over- 
come the aggressor.’”’ The question is asked: 

Is the United States to maintain a contrary thesis? Are we to insist 
on behalf of ourselves and other states, that the old law of neutrality 
which gave us such difficulty during the war, must be observed in the 
future? If not, are we prepared to join in some recognition of common 
action which other states may take against the aggressor? Only in this 
latter case, which finds no statement in Senator Borah’s resolution, can 
a fruitful collaboration of the leading maritime powers be envisaged. 
If the United States should insist on a continuation of the pre-war law of 
neutrality, while all other naval powers are insisting upon its revision in 
the light of covenant obligations, there would seem to be little basis for 
an international conference or for any attempt at recodification.? 

To the writer, it would seem that the League of Nations cannot be aided 
by any continuation of the present doubt and uncertainty as to the rules of 
law. Nor is there evident any abandonment of the status of neutrality in 
principle. Not only have there been, since 1919, numerous treaties provid- 
ing for neutrality, but that status is recognized by the Great Powers in the 
Hague Convention of 1923 on the rules of law governing the use of radio and 
aircraft in time of war, in decisions of the Permanent Court of International 
Justice, and in numerous recent agreements. Moreover, the Covenant 
itself contemplates wars and the possibility of war. It may often be impos- 
sible or inexpedient to characterize certain conflicts'as cases of ‘‘ pronounced 
aggression,’ even in the unprecedented event of unanimity among the Euro- 
pean Powers represented in the Council, on so delicate and usually so com- 


2 Manley O. Hudson, in New York Times, March 11, 1928. 
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plicated an issue. The League of Nations still provides plenty of oppor- 
tunity for unprohibited war and the Locarno Treaties and the military 
alliances concluded in Europe since 1919 seem definitely to contemplate the 
permissibility of war. Out of these facts evidently arose the difficulty of 
some of the European Powers in assenting, without reservation, to the Kel- 
logg proposal for the renunciation of war by treaty. It seems hardly 
likely that in the event of war all the nations will join the struggle. That 
being true, the non-belligerents must have a legal status. It seems impolitic 
to suggest or imply that wars will be sooner ended by converting local con- 
flicts into wide and general wars. Moreover, the allegation that the United 
States hampers the cause of peace by its supposed non-committal attitude in 
the event of the application of Article X VI of the Covenant against an “ag- 
gressor,”’ rests upon the supposition that the nations represented in the Coun- 
cil will be unanimous in determining the ‘‘aggressor.” That condition 
seems to the writer to remove the allegation from the field of practical 
considerations; and if there were unanimity, it is doubtful whether it would 
become necessary to invoke Article XVI. The United States has never de- 
clined to admit the application of a legal blockade, and that would seem, in 
practice, to be far simpler to apply than the novel measures proposed by 
Article XVI. It is questionable whether Article XVI will ever come into 
force. 

More dangerous, however, it is believed, is the suggestion that no law 
should stand in the way of the League’s efforts to overcome ‘‘aggression.”’ 
Any suggestion that the end justifies the means seems retrogressive. It is 
probably good policy that the use of arms should be made more difficult, and 
perhaps internationalization is one method; but that innovation presupposes 
so many fundamental changes in international relations, notably in the eco- 
nomic field, that the day of internationalized force, carrying out not national 
policies but international conclusions only, seems rather remote. But even 
internationalized force should be employed under definite rules, for order 
can hardly be achieved by the promotion of chaos. Impatience with law 
often accompanies a desire to reach an emotional goal, but that tendency, it 
is believed, rarely promotes human welfare. After all, it seems perilous to 
overthrow the experience of the past in an effort to grasp at moral straws. 
It would be unfortunate for the League if it were associated in the public 
mind with methods calculated to disregard ‘settled law. If it is true that a 
new day has arrived, then certainly there should be no objection to recording 
its achievements in a new set of rules which would command the support of 
all interested governments. But even that requires common counsel, and 
deliberate efforts to reach a general agreement. Presumably the United 
States would enter a conference in a codperative spirit, willing to contem- 
plate the possibility of useful and approved changes and modifications in the 
pre-war laws of neutrality. But such changes can hardly be imposed by one 
or two Powers alone. 


| 
i 
| 


620 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Yet the view that the insistence on the rights of neutrals is a recognition 
of the possibility of war in the traditional sense cannot be gainsaid. The 
evidence indicates, however, that the possibility of war is an important factor 
in the national policy of all the major Powers. In this policy, the League 
of Nations, in spite of Articles XI and XVI, appears to have made no material 
change. Possibly a League with larger powers and functions might do so, 
Whether the ratification of the proposed Kellogg treaties will achieve that 
result cannot yet be determined. It would seem that the only alternatives 
to the continued recognition of the rights of neutrals are either an inter- 
national organization which alone shall have the power to authorize the use 
of force under all circumstances, or else the complete abolition of war. The 
United States can surrender its traditional neutral rights only to an inter- 
national organization which shall centralize and control the use of force, a 
contingency constituting a veritable revolution in international relations. 
It will be recalled that Great Britain declined to accept the Geneva Protocol 
of 1924, which contemplated all sea power as an international police force. 
The abolition of war has, by virtue of the Kellogg proposals, entered the 
field of politics. The abolition of war would obviously terminate the status 
of neutrality. But until either of the two alternatives mentioned has been 
achieved, it seems most practical to rely for progress upon the strengthening 
of law as developed through the centuries for the government of inter- 
national relations, with conventional changes and modifications as human 


welfare and circumstances require. It is to this practical end that the Borah 
resolution looks. In its proposed restoration and substitution of law for 
force, it should command general support. 


Epwin M. Borcuarp. 


THE THIRD CONFERENCE OF TEACHERS OF INTERNATIONAL LAW 


The Third Conference of Teachers of International Law met at the 
Carnegie Institution in Washington on Wednesday and Thursday, April 
25-26, 1928. Inaugurated in 1914, on the initiative of the Carnegie Endow- 
ment for International Peace and the American Society of International 
Law,' and continued in 1925 on the initiative of the teachers themselves,’ 
these meetings would seem now to have become a recognized means of co- 
operation among American teachers of international law in the advancement 
of their science. 

The conferences have been devoted both to problems of instruction and to 
problems of research. At the Third Conference this year, after meetings of 
committees created by the Second Conference in 1925 and a plenary session 
to receive and act upon committee reports, the program consisted of two 


1See Conference of 1914, Proceedings, pp. 1, 4. 
*See Conference of 1925, Proceedings, p. 1. 
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round table meetings devoted to subjects chiefly of pedagogic interest and a 
third devoted to the methods and materials of research. The subject for 
discussion at the first round table meeting was phrased as follows: “The aim 
and scope of courses in international law in the colleges, the graduate schools, 
and the law schools.”’ Professor Ellen Deborah Ellis, of Mount Holyoke 
College, opened the discussion with a valuable statement of the problem from 
the viewpoint of the undergraduate college. Dean Charles E. Martin, of 
the University of Washington, contributed a suggestive discussion from the 
viewpoint of the graduate school. Professor Manley O. Hudson, of the 
Harvard Law School, read a somewhat more formal paper, entitled ‘‘The 
Teaching of International Law in America,’ in which he presented an 
original review of the history of international law teaching in America from 
the rise of American independence to the present day. Professor Hudson 
described the present period as one characterized by the rise of international 
organization, and concluded that our task in this period requires a greater 
professionalization of the subject than hitherto. He suggested that the 
professionalization of international law should devolve principally upon the 
law schools, that the study of international organization and relations is 
chiefly the task of the social science departments of our colleges and universi- 
ties, and that there should be close coéperation between teachers working in 
these allied subjects. In the discussion which ensued there was a difference 
of opinion with respect to the extent to which international law, properly so- 
called, could be taught with profit in college courses in political science. 
While the difference may have been chiefly one of emphasis, the lines at 
some points were rather sharply drawn. 

The second round table meeting discussed ‘‘The distribution of inter- 
national law among the laws of peace, war, and neutrality, and the relative 
emphasis upon each in college, graduate, and law school courses.”” Thought- 
provoking papers were presented by Professor Phillips Bradley, of Amherst 
College, Professor Pitman B. Potter, of the University of Wisconsin, and 
Dean Charles K. Burdick, of Cornell University Law School. In the opinion 
of many of those present, the discussion tended to discredit both the logic and 
the convenience of the traditional tripartite division of international law. 
As regards relative emphasis, however, there was again a rather sharp differ- 
ence of opinion. All agreed that the study of peace, war, or neutrality, or of 
any aspect of one or more of these traditional divisions of the subject, is 
appropriate in a well-equipped graduate school. The law school teachers 
who spoke were inclined to doubt the need for giving any substantial place 
to the materials on war and neutrality in a professional law school course. 
There was go agreement with respect to the proper emphasis in colleges, 
though the opinion seemed general that in the past too much emphasis had 
been placed upon war and neutrality and that in the future more attention 
should be given to the law of peace. 

The third round table meeting attacked a rather formidable subject 
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formulated as follows: ‘The facilities for the study of international law and 
the integration of research in international law with investigations in related 
subjects, such as history, geography, economics, international politics, and 
international organization. Are functional studies feasible?’ Professor 
Kenneth Colegrove, of Northwestern University, presented a most useful 
report on the results of experience at his own institution in the collection and 
study of Japanese sources. A very suggestive discussion of the possibilities 
of functional studies in international law was contributed by Dr. Philip C. 
Jessup, of Columbia University. Professor George Grafton Wilson, of 
Harvard University, spoke interestingly and entertainingly upon research as 
distinguished from the gathering of information. At the conclusion of dis- 
cussion at this round table meeting, the Conference returned, in a clos- 
ing plenary session, to a question of the documentary facilities for study 
which had been raised the day before at the meeting of the Committee on 
Publications. 

When the Committee on Publications met the day before it had before it a 
prepared statement on ‘“‘The Department of State and the Teaching of Inter- 
national Law and International Relations” submitted by Professor Hudson, 
of the Harvard Law School. This statement raised the whole question of 
the present state of international relations documentation in America and of 
the service which our State Department might render to students and teach- 
ers of international law and relations if its work were adequately supported. 
The Committee on Publications had made a preliminary report at the first 
plenary session of the Conference and the question had been referred for a 
final report at the closing session. 

There was a striking manifestation of interest in the matter throughout 
these proceedings. On the general question the Conference was unanimous 
and insistent. Debate turned almost entirely upon the means by which the 
desired end should be achieved. At its closing session the Conference voted 
unanimously a resolution urging more adequate documentation of American 
foreign relations, and created a special committee under the chairmanship of 
Mr. Roland Morris, of Philadelphia, to confer with the President, the Secre- 
tary of State, the appropriate Senate and House Committees, and others 
with respect to the attainment of the desired objectives. 

The immediate fruits of this action can hardly be foreseen. Whatever the 
immediate results, however, the students and teachers of international rela- 
tions are now articulate. They will certainly be insistent. It is not to be 
doubted that we shall eventually see progress of inestimable advantage, not 
only to those for whom the documentation of foreign relations provides the 
necessary raw material, but also to the government itself, which must rely 
increasingly in its conduct of foreign affairs upon an alert and informed pub- 
lic opinion. 

The Third Conference also approved a tentative plan prepared by its 
Committee on Publications, under the able chairmanship of Professor Edwin 
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M. Borchard, of Yale University Law School, looking toward the systematic 
publication of decisions of municipal courts dealing with questions of inter- 
national law in the principal countries of the world. It also voted unani- 
mously to continue without substantial change the organization created by 
the Second Conference in 1925. Professor Edwin M. Borchard was elected 
Director of the next Conference,* Professor Charles E. Hill, of George Wash- 
ington University, was made Chairman of the Executive Committee, and 
Professor Pitman B. Potter, of the University of Wisconsin, was chosen 
Chairman of the Committee on Publications. 

The conferences of international law teachers would seem to have served 
at least two useful purposes. In the first place, they have rendered the 
teachers as a group periodically articulate. Plans for improved documenta- 
tion afford an excellent indication of what organized coéperation of this kind 
may accomplish. In the second place, they have provided a clearing-house 
for the exchange of ideas and experiences, a forum in which discussion rather 
than decision is the thing desired. The proceedings published for each con- 
ference by the Carnegie Endowment for International Peace will be found to 
be a valuable record of this mutual interchange and discussion.* 

The conferences have grown with the growth of international law teaching 
in America.‘ At the First Conference in 1914 there were present 44 teachers 
from 41 institutions; in 1925 there were 62 representatives from 54 institu- 
tions; and in 1928 more than 100 representatives came from no less than 93 
institutions. 

At the Third Conference the United States Bureau of Education desig- 
nated Mr. J. F. Abel as its representative, while the Department of State 
was ably represented by Mr. Tyler Dennett. The presence of these gentle- 
men created an atmosphere of sympathetic codperation on the part of 
governmental departments and occasionally helped the Conference to work 
with due regard for the probable limits of practicable achievement. For the 
first time the Conference became truly international through the participa- 
tion of Professor Norman MacKenzie, of the University of Toronto. Within 
the United States, every type of institution and all parts of the country were 
amply represented. 

Wide representation at the Third Conference was made possible, as at 
preceding conferences, by the action of the Carnegie Endowment for Inter- 
national Peace in providing a subvention sufficient to partially reimburse 


* Professor Dickinson stated that he was unable to serve longer as Director, and the Con- 
ference unanimously adopted a motion thanking him for his great and valuable services as 
Director of the second and third conferences.—MANaGING Ep1Tor. 

* See Conference of American Teachers of International Law, 1914; Second Conference of 
Teachers of International Law, 1925. The Proceedings of the Third Conference are in press. 

* See a significant report on the “Teaching of International Law in the United States,” in 
annual report of the Director of the Division of International Law, Year Book of the Carnegie 
Endowment for International Peace, 1928. 


> 
il 
| 
{ 


624 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


those in attendance for the necessary travelling expenses. The Endow- 
ment’s relation to the Conference, it should be added, was a most happy one. 
At the request of the Director of the Conference, the essential preparatory 
work and all matters of administrative detail were handled in the office of the 
Endowment’s Division of International Law. Detailed studies of institu- 
tions and personnel were made and arrangements perfected most efficiently 
under the direction of Mr. George A. Finch, Assistant Director of the Divi- 
sion. And all this was done without the slightest suggestion as regards 
what the Conference should be or how it should direct its efforts. Such a 
happy combination of efficiency in administrative arrangements with com- 
plete abstention from anything that might influence program or policy 
affords an example which even the administratives of some of our educational 
institutions might consider with profit. 

The decision to continue the permanent organization was taken in antici- 
pation of a fourth conference to be convened after another interval of perhaps 
three or four years. Professor Borchard’s acceptance of the Directorship 
was a source of universal and genuine satisfaction. Given the same interest 
and enthusiastic codperation on the part of the teachers which have charac- 
terized preparations for the previous conferences, it may be confidently pre- 
dicted that future conferences of the Teachers of International Law will not 
only continue effectively the work already begun, but will find new fields of 


useful endeavor. 
Epwin D. Dickinson. 


AN ANNUAL REPORT BY THE SECRETARY OF STATE-——A SUGGESTION 


At a meeting of the Third Conference of Teachers of International Law, 
held in Washington on April 25, 1928, a suggestion was made that the pub- 
lications of the Department of State should be greatly enlarged, and that 
they should include an annual report by the Secretary of State.' The 
reasons for the latter suggestion and the purpose which such an annual report 
by the Secretary of State might serve, were not fully discussed at the confer- 
ence and it may be useful to explain them in some greater detail. 

With the exception of the Department of State, all of the executive depart- 
ments of the Government of the United States publish annual reports. The 
Secretary of Agriculture, the Secretary of Commerce, the Secretary of the 
Interior, the Attorney-General, the Secretary of Labor, the Secretary of the 
Navy, the Postmaster-General, the Secretary of the Treasury and the Secre- 
tary of War, all make annual reports to the President. The heads of most 


* See the report cited, note 4 supra. 

1 See Manley O. Hudson, “The Department of State and the Teaching of International 
Law and International Relations,” in the Proceedings of the Third Conference of Teachers 
of International Law, 1928. 
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of the independent bureaux also publish reports: the Alien Property Cus- 
todian, the Civil Service Commission, the Efficiency Bureau, the Employees’ 
Compensation Commission, the Federal Board for Vocational Education, the 
Federal Trade Commission, the Board of Mediation, the Shipping Board, 
the Veterans’ Bureau, the Interstate Commerce Commission, and the Li- 
brarian of Congress, all make annual reports, submitted either to the Presi- 
dent or to Congress. The Secretary of State is conspicuous among the 
higher officials of our government in that he does not conform to this general 
practice. Though Congress has placed on the Secretary of State a duty to 
make annual reports concerning specific matters,’ the statutes do not require 
any general report. In 1896, a report was made to the President by Secre- 
tary Richard Olney,’ but the precedent has not been followed during the past 
thirty years.‘ 

It is not questioned that some reasons exist for this exceptional position of 
the Department of State. Possibly no other member of the cabinet is in 
such direct relation with the President as is the Secretary of State. Ina 
sense, our relations with other governments are kept by the President within 
his own domain, and in recent times at any rate, the President has exercised a 
more direct supervision over the work of the Department of State than over 
other executive departments. Many of the activities of the Department of 
State must be carried on in the name of the President and subject to his im- 
mediate approval. A part of the President’s annual message may be said to 
serve as a report on the work of the Department of State. Moreover, the 
Secretary of State is usually in close contact with two Congressional commit- 
tees, the House of Representatives Committee on Foreign Affairs, and the 
Senate Committee on Foreign Relations; and both the necessity of getting 
appropriations and the necessity of securing the Senate’s consent to treaties, 
render it impossible for him to carry on the work of the Department effec- 
tively without their coéperation. It may be added, also, that since a part of 
the current work of the Department consists in the conduct of negotiations 
with other governments, it is not always possible for the Secretary of State to 
report to the public as fully as may be possible for the heads of other depart- 
ments. 

But these reasons do not preclude the publication of an annual report on 
the work of the Department of State, nor do they diminish the importance of 
such a report. The American public today is uninformed about many of the 


? See U.S. Revised Statutes, §208; 44 Stat., p. 167. Some of the functions specified have 
been transferred to the Department of Commerce by or under the Act of February 14, 1903, 
32 Stat. c. 552; others are considered to be complied with by an annual report sent by the 
= of the Department of State to the Clerk of the House of Representatives (not 
printed). 

* U.S. Foreign Relations, 1896, p. lxiii. 

‘In 1922, however, “A Short Account of the Department of State of the United States” 
was published, with a foreword by Secretary Hughes. 
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activities of the Department; it frequently has but meager information about 
major questions of our government’s policy in dealing with other govern- 
ments; and at the present time, there are few publications to which either 
legislators or students can turn for reliable information. The result is that 
the Department is frequently misunderstood by the public, and often it fails 
to receive the support of public opinion which it merits. Nor is the material 
available for writing a history of the Department of State as it is available 
for writing the history of any other government department. A new system 
of current publications is badly needed, as was advocated by the Third Con- 
ference of Teachers of International Law;°* but such a system would in no way 
reduce the importance of such an annual survey of our international relations 
as should be found in a report by the Secretary of State. 

Such a report should deal first of all with the administrative responsibilities 
of the Department; for in addition to its responsibilities for the conduct of 
our relations with other governments, and incident to such responsibilities, 
the Department of State now has extensive administrative functions. A 
large personnel is under its control. At the present time no report is pub- 
lished concerning the appointments, promotions, and resignations among 
this personnel. To know where different foreign service officers are serving, 
one must consult the (annual) Register of the Department or the (quarterly) 
“‘ Foreign Service of the United States” with reference to each officer or each 
country. No report is published concerning the conduct of the Foreign 
Service School; a list of successful candidates in Foreign Service entrance 
examinations is now given to the press, but it is not to be found in any per- 
manent government document available to the public.6 Where is one to 
obtain information which would enable him to judge the working of the 
Rogers Act, or to advise young men about entering the Foreign Service, or to 
answer the criticism that wealth and social position are too important among 
the factors considered in making promotions in the Foreign Service? Or, 
how can inquiring people have a judgment as to the effective administration 
of the Department of State, when there is no authoritative report concerning 
it to which one may turn? The creation of two new divisions in the Depart- 
ment was recently announced; but even students of government must go to 
the newspapers for information concerning them. If an annual report dealt 
only with the administration of the Department and the personnel under its 
supervision, it would be worth while. 

The Department has among its functions the handling of many questions 
relating to American business abroad. On April 27, 1928, an Assistant Sec- 
retary of State told the National Foreign Trade Council at Houston, Texas, 
that “‘the number of recorded services of American consuls in 1927 reaches 
the not insignificant figure of 1,949,516.” An indication of the general 

5See editorial, infra, p. 629. 

* The excellent reports published concerning the British Civil Service might be taken as 
models. 
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nature of these services, such as that to be found in the report of the Director 
of the Bureau of Foreign and Domestic Commerce, published in the annual 
report of the Secretary of Commerce, should find a place in an annual report 
of the Secretary of State, and it would greatly assist the American public to 
appreciate the work of our Foreign Service Officers. 

The international relations of the United States are not confined merely to 
negotiations with single governments. For instance, the United States is a 
party to various claims conventions under which tribunals are created. 
From time to time, the reports of American agents engaged before these 
tribunals are published, as separate volumes, in no serial sequence. They 
are very difficult to procure, and information in advance of their publication 
is seldom available. The public has almost no facilities for getting current 
information concerning the progress of the work of such tribunals. For in- 
stance, on April 24, 1928, it was announced that the United States and 
Mexico had agreed upon a procedure for selecting a member to preside over 
the Special Claims Commission and the General Claims Commission; this 
agreement was announced to the press, but it will probably find no place in 
our government documentation until the volume of “Foreign Relations” 
appears some ten years hence. Various international commissions exist, for 
information concerning which the public has no place to turn. The interim 
report of the Special International Niagara Board, issued to the press on 
January 20, 1928, is a most interesting document which will probably find 
no place in permanent published records unless it appears in ‘‘ Foreign Rela- 
tions” some years hence. It might be usefully included as an appendix to an 
annual report on the Department of State. 

The Department is charged with responsibility with respect to many inter- 
national conferences at which the United States is represented, such, for 
instance, as the International Conference on Literary and Artistic Property, 
which met at Rome on May 8, 1928. Almost no information is available 
today, in our published government reports, concerning the work of such con- 
ferences. The United States was represented at a Conference on Import and 
Export Prohibitions and Restrictions, held at Geneva from October 17 to 
November 8, 1927, and the convention promulgated by the conference was 
later signed on behalf of the United States; though slight information con- 
cerning this conference was included in a press release issued by the Depart- 
ment, no document concerning it has been published in permanent form. It 
is precisely the kind of topic concerning which one would like to have an 
authoritative statement in an annual report of the Secretary of State. Such 
international conferences have now become very frequent. They constitute 
an important agency of international legislation. If one cannot expect a 
government report to appraise the value of such a method, certainly govern- 
ment reports should contain information upon which others could make such 
appraisal. 

The list of subjects covered in the report of Secretary Olney in 1896 indi- 
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cates the lines which future reports might follow: in addition to the discussion 
of our relations with some twenty-seven other countries, that report dealt 
with the attempt to form a Greater Republic of Central America, the con- 
clusion of treaties concerning extradition, official residences for ambassadors 
and ministers, the consular service, and reorganization in the Department of 
State. It is obvious that an annual report could not deal with all matters 
under discussion with other governments before they have reached a stage of 
agreement; but respect for that limitation would still leave a large field to be 
covered. In addition to a general account of the current development of 
relations with other states, an annual report might deal with such subjects 
as the following: (1) the organization of the Department of State; (2) trans- 
fers, promotions and appointments in the Foreign Service; (3) the Foreign 
Service School; (4) bi-partite treaties concluded by the United States; (5) 
the work of international conferences at which the United States is repre- 
sented; (6) progress of ratification of multipartite treaties to which the 
United States is party; (7) the conclusion of multipartite treaties by other 
countries; (8) the functioning of American Consular Courts; (9) appoint- 
ments under treaties to which the United States is party; (10) questions re- 
lating to immigration; (11) extradition cases; (12) the publications of the 
Department. If an annual report contained no information on these sub- 
jects in addition to that which is now given to the press, it would still serve a 
useful purpose as a compendium to which frequent reference would be made. 

Indeed, a document which might serve as a model for an annual report by 
the Secretary of State has recently been published by the Republican Na- 
tional Committee (Bulletin No. 5, 1928). It is a review of our “‘ Foreign 
Relations” by Secretary Kellogg, in which inter alia, the following topics are 
dealt with: commercial treaties, the conference on oil pollution of navigable 
waters, the Dawes Plan, coéperation with the League of Nations, the Perma- 
nent Court of International Justice, the Three-Power Naval Conference, 
Pan American Conferences, establishment of diplomatic relations with 
Canada, and the Chinese Tariff Conference. The review also sketches our 
relations with various countries; it includes a very significant statement con- 
cerning our relations with Soviet Russia; and it contains a useful appendix 
giving a list of treaties negotiated by the United States since 1924, with in- 
dication of the present state of each treaty. The pamphlet is published by 
the Republican National Committee ‘‘for the information of those who are 
called upon to write and speak in behalf of the Republican cause.’’ Though 
precedent was not lacking for this action,’ it would have been a more digni- 
fied procedure if the Secretary of State had published the same material in 
an official report to the President, for the information of all citizens who are 
called upon to write and speak concerning the conduct of our international 
relations. 

7 A similar statement prepared by Secretary Hughes was published by the Republican 
National Committee in 1924. 
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Much has been said in recent years about the public’s failure to appreciate 
the Department of State, and about the inadequacy of the appropriations 
placed at the Department’s disposition. The situation may be due in some 
measure to the failure of the Department to inform the public. about its 
work. An annual report would not only serve as a basis for wider public in- 
formation; it would also assist to create among our people a more intelligent 
support of the policy of the Government. 

Mantey O. Hupson. 


ENLARGEMENT OF THE PUBLICATIONS OF THE DEPARTMENT OF STATE 


It is not the practice of the American Society of International Law to adopt 
resolutions, and it is not its policy to engage in propaganda of any kind. It 
therefore must needs be a very important matter which would induce the 
Society to depart from its customary conservatism in this respect. Such 
an occasion was presented at the recent annual meeting of the Society, when 
the Executive Council on April 27, with thirty-two members present, prob- 
ably the largest attendance it has ever had, adopted the following resolution: 


Resolved, That the American Society of International Law sympa- 
thizes with the general purpose and object of the brief resolution con- 
cerning the enlargement of the scope of publications of the Department 
of State adopted at the Conference of Teachers of International Law 
recently held in Washington, and that the President of the Society be 
requested to appoint a committee to coédperate with the committee ap- 
pointed by the Teachers’ Conference to effectuate the purpose of this 
resolution, and that all matters of detail be left to the sound judgment of 
the committee. 


Mr. Charles Evans Hughes, the President of the Society, who presided at 
the meeting of the Executive Council, expressed his cordial approval of the 
Society’s resolution, and took advantage of the opportunity presented by the 
annual banquet on the following evening to make a very pertinent and 
persuasive presentation of the subject of the resolution to the Secretary of 
State, who was present. He said 


We have persuaded the Secretary of State, however, to join us tonight. 
We hail his efforts in the cause of peace, but I wish to say that our So- 
ciety, according to a resolution we have adopted, is perhaps not so much 
interested just now in peace asit is in pieces, that is, these pieces of paper, 
these numerous telegrams, these instructions, these notes, these papers in- 
corporated or which should be incorporated in the books which constitute 
our ‘“‘ Foreign Relations.” We had just before this meeting a conference 
of law teachers. They are very earnest persons and they want to know 
what is going on. They want material, not for praise but for criticism. 
They want the original documents. Asa boy was heard to say “It does 
wrench a fellow awful to kick at nothing.’’ How is a law professor to 
register a first class kick when he has not the proper objective? 

Now the desire is, and I am sure the Secretary of State will earnestly 
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support us in this effort, to get the documents printed. We need money 
from Congress. The Department of State is the most poorly paid 
department in our government. The farmers—God bless them—have 
bulletins printed on every conceivable subject by the Department of 
Agriculture which are distributed gratis. I should not wish to attempt 
to define the limits of the activities of the Department of Commerce 
with respect to the extent of bulletins and of various sorts of information 
in printed form which come out from that department and test the 
superior expertness and facilities of the Government Printing Office. 
But the Department of State can get but little printed. It is eleven 
years behind, I think, in its Foreign Relations. Anybody who tries to 
go through these typewritten press releases, which give you the latest 
information, will find himself so embarrassed by the form of the material 
that he would rather not know about it than continue his pursuit. Well, 
the professors of law met in conference and they resolved, and they have 
handed their resolution to the American Society of International Law, 
and we are on the trail of the Budget Director and we are going to conduct 
a campaign for the purpose of getting a few thousand dollars, just think 
of it, just a few thousand dollars, so that what is being done can be 
understood and properly preserved. 

I was in office but a short time ago but I should not care to try to find 
out what I did. I feel it would be almost impossible. Of course, that 
is a part of the difficulties of our day on account of the mass of things. 
We are overwhelming ourselves with papers and books but we are not 
overwhelming the professors. They have an aptitude and a capacity 
for absorbing and dealing with these things which are almost beyond 
belief. They increase, as Emerson has said, our notion of the capacity 
of the human intellect, when we think of the subjects which they are able 
to master and the material in these days with which they feel competent 
to cope. 

All this is to put just a little push behind this movement in the interest 
of the Department of State and in the interest of public knowledge of 
the conduct of our foreign affairs. We are one great family in this 
country, and the only difficulties that the Department of State, I think, 
really has, occur when people do not know the actual truth. 

When I was in the Department I used to wish that I could get on the 
roof of the State Department with some kind of megaphone which would 
reach from the Atlantic to the Pacific and tell everything that I had 
done, and read every telegram and despatch, and leave it to the Ameri- 
can people. The trouble is that they do not know and we need to 
impart. 

The discussion of the subject at the Conference of Teachers of Inter- 
national Law was started by a paper presented by Professor Manley 0. 
Hudson, of the Harvard Law School, in which, after pointing out the impor- 
tant réle which public opinion plays in the conduct of international relations 
and the resultant necessity of a widespread knowledge of the facts and factors 
of international life so that popular opinion in regard to such matters may be 


1“ The Department of State and the Teaching of International Law and International 
Relations,” by Manley O. Hudson, printed in Proceedings of the Third Conference of Teach- 
ers of International Law, Washington, D. C., April 25-26, 1928. 
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intelligently informed, he mentioned the inadequacy of the information given 
out in documentary form by the Department of State, and commented as 


follows: 


The result of the scarcity of governmental documents is that students 
of international relations often lack the materials upon which a judg- 
ment can be based at the time questions are being discussed. . . . 
Today the teacher is often dependent on his daily newspaper for infor- 
mation about international affairs, and the range of that information, 
even when it can be relied upon, is conditioned by the editor’s estimate 
of the interest of a general public. Specialists in international affairs 
must often be silent when their influence might be exerted for informing 
public opinion, because they lack the materials for forming judgment. 


Professor Hudson realized that the Department of State is handicapped in 
the matter of publications by a lack of adequate appropriations, and that in 
comparison with other departments it is treated pitiably in its financial 
support. After referring to the excellent public documentation of the work 
of the Departments of Agriculture, Commerce, Interior, Labor and Treasury, 
Professor Hudson concluded: 

We seem to have gone very far in the education of our public con- 
cerning all governmental affairs except those relating to our official inter- 
nationalrelations. Butsurely these latter are not less important, and the 
teachers from whom the public expects some leadership should demand a 
better documentation upon which their work may be based. Such a 
demand should be made, of course, with due regard for those limitations 
under which the Department of State necessarily works, and to which 
other Departments are not subject. 


Following the discussion of this paper, the Conference of International Law 
Teachers adopted the resolution mentioned by the Executive Council of the 
Society, as follows: 

Resolved, That the Director of the Conference of Teachers of Inter- 
national Law be, and he is hereby, authorized to appoint a committee to 
confer with the President of the United States, the Secretary of State, and 
the appropriate committees of the Senate and House of Representatives, 
concerning the enlargement of the scope of the publications of the 
Department of State. 


The committee appointed by the Teachers’ Conference, consisting of the 
Honorable Roland 8. Morris, of the University of Pennsylvania, Chairman; 
Professor Edwin M. Borchard, of Yale Law School; Professor Quincy Wright, 
of the University of Chicago; Professor Daniel C. Stanwood, of Bowdoin 
College; and Professor Kenneth Colegrove, of Northwestern University, 
immediately called upon the Secretary of State and the President of the 
United States, and urged that steps be taken to provide the Department of 
State with the funds necessary to carry on the publication program recom- 
mended by the conference. A supplemental estimate for inclusion in the 
second deficiency appropriation bill was promptly prepared in the Depart- 
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ment of State, but unfortunately, it appeared to be too late in the legislative 
calendar to have this estimate considered upon its merits, as it, together with 
the other deficiency recommendations of the Department of State with which 
it was grouped, failed to receive the approval of the Director of the Budget 
on the ground, it is understood, that they were not appropriate for inclusion 
in the general deficiency bill. The Society’s Committee, consisting of Messrs. 
William C. Dennis, Chairman, Henry W. Temple, and Charles Henry Butler, 
then made efforts to have the item inserted in the bill by the Appropriations 
Committee of the Senate, and Mr. Temple was granted a hearing before the 
Senate Committee, upon a proposed appropriation of $42,420 “‘for the pur- 
pose of expediting the publication of the foreign relations of the United 
States, for the preparation of a new edition of the treaties and agreements of 
the United States, for the initiation of an information service on current 
diplomatic subjects, and for the publication of arbitral proceedings to which 
the United States is a party;” but the attempt was again unsuccessful for 
legislative reasons. 

It is the intention of the Society’s Committee, in collaboration with the 
Committee of the Teachers’ Conference, to make an effort in the Fall to 
support the recommendation of the Department of State before the Bureau 
of the Budget and the Appropriations Committees of Congress. The en- 
largement of the scope of the publications of the Department of State will be 
in the interest not only of the work of the teachers, for whom Professor Hud- 
son made a special plea, but of all members of the American Society of Inter- 
national Law, who are associated together, in the words of the Constitution 
of the Society, ‘‘to foster the study of international law and promote the 
establishment of international relations on the basis of law and justice.” 
Since its organization, the Society has supplied the readers of its JouRNAL 
with the texts of important official documents so far as available, and will 
continue to do so within its limited space. The present proposal to enlarge 
the scope of the publications of the Department of State is therefore in direct 
line with the work of the Society, and it is hoped that all members who may 
have an interest in such publications will manifest it by communicating with 
their representatives in Congress, urging them to give their support to this 


much needed appropriation for the Department of State. 
GEORGE A. FINCH. 


ARBITRATION OF ATTORNEYS’ FEES UNDER THE SETTLEMENT OF WAR 
CLAIMS ACT OF 1928 
The American Commissioner* on the Mixed Claims Commission between 
the United States and Germany, the awards of which Commission are now 
being paid pursuant to the recent Act of Congress entitled ‘Settlement of 
War Claims Act of 1928,” has been authorized and requested by Congress, in 


* Honorable Chandler P. Anderson. 
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Section 9 of that Act, to take jurisdiction in cases of disagreement between 
claimants and their attorneys, or agents, as to the fees to be paid for services 
rendered on behalf of claimants in whose favor awards have been made by 
that Commission. He is to act in the capacity of an arbiter or umpire in 
such cases, and is authorized to fix the fees for whatever amount is reasonable 
in his judgment for the services rendered. 

The heading of Section 9 of this Act is “‘ Excessive Fees Prohibited,” and 
the purpose of this legislation is to protect claimants against the exaction of 
excessive fees for legal services. The American Commissioner’s authority to 
fix such fees is contingent upon a request by the claimant that this action be 
taken, but he is authorized to fix fees in such cases whether or not such fees 
have previously been fixed under any contract or agreement between claim- 
ants and attorneys. 

The only limitation imposed is that no fee shall be fixed under this Act 
unless written request therefor is filed with the American Commissioner be- 
fore the expiration of ninety days after the date upon which a notice of the 
provisions of the Act was mailed to the claimant. 

The Act also provides, as a penalty, that after a fee has been fixed there- 
under any person accepting any consideration (whether or not under a con- 
tract or agreement entered into prior to the enactment of the Act), the 
aggregate value of which (when added to any consideration previously re- 
ceived) is in excess of the amount so fixed for services in connection with the 
proceedings before the Mixed Claims Commission, or any preparations 
therefor, or with the application for payment, or the payment, of any amount 
awarded, shall upon conviction thereof be punished by a fine of not more 
than four times the aggregate value of the consideration accepted by such 
person therefor. 

An interesting feature of this legislation is that the American Commis- 
sioner is not directed or required by Congress to fix the fees of attorneys or 
agents. He is merely authorized and requested to do so if so requested by 
claimants in accordance with the provisions of the Act. 

Furthermore, the Act does not impose upon the American Commissioner 
any mode of procedure for carrying out the arbitration thus authorized, 
except the requirement that a notice of the terms of the Act, as therein 
specified, be mailed to claimants. Apart from that specification the Ameri- 
can Commissioner is free to proceed in accordance with whatever mode of 
procedure he may adopt for fixing a reasonable fee in each case. 

As rapidly as possible, after the passage of this Act, the required notices 
were mailed to each claimant on whose behalf an award was made by the 
Mixed Claims Commission, amounting in all to upwards of 3,500 claimants. 
These notices were sent by registered mail in order to make an official record 
in each case of the date of mailing, which date is the beginning of the ninety 
days period within which the written request by the claimant that fees be 
fixed must be filed with the Commissioner. 
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In response to these notices about ten per cent of the claimants have 
filed requests that fees be fixed. Many of these requests, however, 
have been made in cases where either no attorneys or agents were employed, 
or under a mistaken understanding of the meaning of the provisions of the 
Act. 

In many cases the Act has been misinterpreted to mean that the Treasury 
Department would pay a fee for the services of attorneys or agents, and also 
reimburse claimants for expenses in presenting their claims, in addition to 
the amount of the award. This misinterpretation may be attributed in 
some cases to avarice, and in some cases to a careless reading of the terms of 
the Act. Ina number of cases the fees referred to have been understood to 
mean fees to be paid as compensation to the American Commissioner, or to 
the American Agent, or to other governmental officials who have been con- 
cerned in the proceedings before the Mixed Claims Commission. This 
misinterpretation is obviously without the slightest justification. In a 
surprisingly large number of cases the attorneys themselves have assumed 
that the request to have their fees fixed could be made by them, and they 
have made such request. Their explanation in most cases is that if their 
fees were not deducted by the Government from the award, before payment 
to the claimants, they may not be able to collect their fees at all, but the Act 
makes no provision for any such deductions from the awards. 

None of the cases above mentioned comes within the jurisdiction of the 
American Commissioner under the provisions of this Act, and their elimina- 
tion will substantially reduce the extent of the arbitration. In any event, 
however, this arbitration will involve the fixing of reasonable fees in upwards 
of 250 separate cases, which is an undertaking of considerable magnitude and 
of unusual importance when measured by the standards of previous claims 
commissions. 

The second step in the procedure adopted by the American Commissioner 
in organizing this arbitration has been to notify each claimant, who has filed 
a request that the fees of his attorney or agent be fixed, that each case must 
be dealt with separately, because no general rate for fees can be fixed apply- 
ing equally to all claims. The question of what amount would be a reason- 
able fee will depend in each case upon the character and value of the services 
rendered in obtaining the award, as well as on such other facts as are properly 
to be taken into consideration in determining an agent’s or attorney’s com- 
pensation, as to all of which the agent or attorney, as well as the claimant, 
will be entitled to a hearing. 

In the great majority of the cases to be considered, the fees asked by the 
attorneys are for an amount equivalent to a percentage of the award, which 
in some cases runs as high as fifty per cent. In practically every case where 
an agreement has been made between claimants and attorneys, the payment 
of the fee is made contingent upon securing an award, but the agreements 
vary as to whether or not the contingent fee should include the expenses 
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and disbursements involved in the presentation of the claim, which may 
have an important bearing upon the reasonableness of the agreement. 

This basis of compensation is one with which the legal profession is entirely 
familiar, but when applied to the prosecution of claims before an inter- 
national commission a new element is introduced which is not found in cases 
prosecuted in a court where the attorney has the entire responsibility for the 
conduct of the litigation. This new element is that the Government of the 
United States has taken the full responsibility and control in the presentation 
of all claims before this Commission. Attorneys for claimants have not been 
permitted to appear before the Commission and they have been allowed to 
file briefs only with the approval and endorsement of the American Agent. 
The Government not only has established by the Treaty of Peace with 
Germany the right of recovery, where such right exists, but it has also estab- 
lished a governmental organization for the presentation of these claims, and 
has borne all the expenses of such organization, and the organization thus 
established has taken full control over the presentation of claims and per- 
formed the major part of the work involved in their prosecution, and in many 
cases has done everything connected therewith except the production of 
evidence, and not infrequently it has been obliged to instruct the claimants’ 
attorneys as to what evidence was needed to establish the claim, and also to 
assist them in procuring it. 

The action of Congress in authorizing the nullification of service agree- 
ments previously made by claimants with attorneys or agents suggests an 
inquiry into the circumstances in which such agreements were made. In 
many instances these agreements were made before Germany’s financial 
obligations to make compensation for damages suffered by American na- 
tionals during the war were defined by the Treaty of Peace with the United 
States, or before the Mixed Claims Commission was organized and its juris- 
diction over these claims established. 

In these cases, as well as in many others, the claimants, and probably the 
attorneys also, were not well informed as to the scope and character of the 
services to be rendered, and their agreements were based upon expectations 
and assumed conditions which did not develop as anticipated, and which 
perhaps contemplated a greater amount, or a different character, of work for 
the attorneys than was actually required or performed. 

Whatever the reason may have been, by this Act of Congress the 
American Commissioner is requested to determine the reasonable value 
of the services actually rendered by attorneys or agents in each case 
irrespective of the terms of any service agreements which they may have 
entered into. 

The next step in the procedure adopted by the American Commissioner is 
to request the claimants and their attorneys or agents to furnish such evi- 
dence as may be necessary and appropriate to enable him to determine what 
is a reasonable fee in each case. 

A precedent for Congressional legislation authorizing the fixing of attor- 
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neys’ fees for services rendered in an international arbitration is found in the 
Act of Congress approved June 23, 1874, for the creation of the “‘Court of 
Commissioners of Alabama Claims” for the distribution of a part of the 
Geneva award. Section 18 of that Act provides that ‘‘at the time of the 
giving of the judgment the court shall, upon motion of the attorney or coun- 
sel for the claimant, allow out of the amount thereby awarded, such reason- 
able counsel and attorneys’ fees’’ as the court shall determine “is just and 
reasonable,”’ which allowance shall be entered as part of the judgment in such 
case, and shall be made specifically payable “to the attorney or counsel, or 
both.’”! 

It will be observed that the present Act does not strictly conform to the 
precedent furnished by the earlier Act, because their purposes are distinctly 
different. The authority conferred upon the Alabama Claims Court was 
designed to protect attorneys by insuring the payment of their fees, as fixed 
by the court, out of the awards to claimants, whereas in the present case the 
evident purpose of Congress is to protect claimants against ‘‘excessive fees”’ 
for attorneys, and no provision is made for securing the payment to attorneys 


of their fees as fixed by the American Commissioner. 
CHANDLER P. ANDERSON. 


TREATMENT OF ENEMY PRIVATE PROPERTY IN THE UNITED STATES BEFORE 
THE WORLD WAR 


In a scholarly article published in the April issue of this Journau (Vol. 
XXII, p. 270), Mr. Edgar Turlington remarked (p. 291) that “It cannot be 
said that there was in the United States, prior to 1914, any established usage 
of exempting the property of non-resident enemies from confiscation.’’ This 
conclusion is reached from the premise that the ‘‘function of declaring the 
law of nations on appropriate occasions devolves under our Constitution 
upon the courts” (p. 276). By calling attention to certain dicta of the 
United States Supreme Court, in which the privilege of confiscation was 
apparently on occasion asserted, though no actual confiscation of private 
property on land was in any of these cases sustained, the learned author ar- 
rives at the conclusion mentioned in the first sentence. The evidence of 
American policy derived from some forty treaties is dismissed as unsatisfac- 
tory and inconsistent, and the practice of Congress and of the Executive is 
practically left out of consideration. 

Without any intention of impugning the author’s learning or ability, it 
must with deference be submitted that in confining his source material of 
American policy to judicial declarations, the author has not drawn upon the 
most important sources; and that his conclusion, therefore, seems to the 
writer unsustainable. It is impossible in the course of an editorial to exam- 


1 Report of John Davis, Clerk of the Court, to the Secretary of State, p. 25. 
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ine all the assertions made in the article. A few only, therefore, will be 
commented upon. 

First of all, it seems necessary to challenge the major premise that the 
“function of declaring the law of nations on appropriate occasions devolves 
under our Constitution upon the courts.”” On the contrary, it is submitted, 
the Constitution expressly provides that Congress shall “define and pun- 
ish . . . offenses against the law of nations.’’ Congress also has power to 
“make rules concerning captures on land and water,’ and “to make all laws 
which shall be necessary and proper for carrying into execution . . . all 
other powers vested by this Constitution in the Government of the United 
States or in any department or officer thereof.”’ In the execution of these 
powers, Congress has passed innumerable statutes, including the Neutrality 
Acts of 1794 and 1817, the Counterfeiting Act of 1884,! extradition statutes, 
statutes defining the jurisdiction of courts in relation to ambassadors and 
aliens and over prizes of war, statutes prescribing the functions of ambassa- 
dors, ministers and consuls, and of executive, military and naval officers, 
authorized to perform duties under international law.? In the first instance, 
it would seem, therefore, that Congress is the primary source of definition of 
the rules of international law for the United States. Certainly the practice 
concerning the “‘treatment of enemy private property,’’ as Marshall pointed 
out in Brown v. United States,’ would seem to require primarily an investiga- 
tion of what Congress has done, rather than what the courts, by way of 
dictum, may have said that Congress might do. 

Examining the actions of Congress, the learned author admits that in no 
single foreign war prior to 1914—and one may go further—has Congress 
confiscated or authorized the confiscation of enemy private property. This 
would seem rather strong evidence of the ‘‘treatment of enemy private prop- 
erty in the United States,” and leaves no doubt on the subject, it is believed. 
The Acts of 1861 and 1862 were directed to the punishment of citizens who 
had taken up arms against the United States, and to the forfeiture of prop- 
erty actually used against the United States, and were not general confis- 
catory measures affecting enemy private property as such, in spite of the fact 
that some persons and even the Supreme Court in one case seemed to believe 
that they could be justified as such measures.‘ 


23 Statutes at Large 22; United States v. Arjona (1886), 120 U. S. 479. 

* Wright, The Enforcement of International Law Through Municipal Law in the United 
States, (Urbana, 1916), p. 221. 

* (1813) 8 Cranch, 110. 

* The Act of August 6, 1861, 12 Stat. 319, was passed to confiscate property which was used 
or intended to be used “‘in aid of the rebellion”; the Act of July 17, 1862 (12 Stat. 589), was 
passed ‘‘to suppress insurrection, to punish treason and rebellion, to seize and confiscate the 
property of rebels and for other purposes.”” These Acts are discussed in 7 Moore’s Digest 
of International Law, 290-295. See the comment on Miller v. U. 8. (1870), 11 Wallace, 268, 
in 23 Columbia Law Rev. 383; and Hyde, International Law, II, 238: ‘It is not believed that 
[the Act of 1862] . . . indicates legislativé approval of the confiscation in a foreign war of 
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In the second place, the conduct of foreign relations is in large part en- 
trusted to the Executive and the Senate. Evidence of the “treatment of 
enemy private property” should therefore be sought in treaties and in Exec- 
utive declarations and instructions. Examining these sources it would be 
difficult to find a more consistent practice than that followed by the United 
States. The difficulties arising out of the Revolutionary practice of seques- 
trating, or in one instance confiscating, debts due to British subjects, induced 
a national policy to prevent the recurrence of such difficulties again. Article 
X of the Jay Treaty of 1794, with the convincing arguments of Hamilton in 
its support,® may be said to have laid down a national policy, for similar 
treaties were during the next half century offered to practically all foreign 
nations. These treaties exempted debts and other forms of private property 
from confiscation in time of war, and permitted foreigners in time of war to 
withdraw with their property from the national territory. These treaties, 
while they differ somewhat in their phraseology, can hardly be mistaken to 
reflect other than a consistent national policy against confiscation. The 
conclusion occasionally drawn to the effect that the exemption of the prop- 
erty of resident foreigners was designed to authorize confiscation of the prop- 
erty of non-residents is not well founded. Marshall pointed out the error of 
this view in his opinion in Brown v. United States. Vattel’s reference to the 
error is not explained by the fact that he was speaking of natural law, but by 
the fact that he had a broader understanding of the underlying reasons for the 


rule against confiscation than had certain of his successors, including certain 
judges.’ And if the author of the article commented upon suggests that 
“law and custom have lagged behind logic”’ (p. 280), and that it is dangerous 
to argue “‘from logic to practice in the realm of law”’ (p. 281), the fact is that 
practice has been as consistently opposed to confiscation of property owned 


by non-resident enemies as logic itself. 
In the absence of definition by Congress, the President and the Depart- 


the property of alien enemies within the national domain.’’ The sole act of confiscation of 
enemy property in general in ‘American history is probably the Confederate Act of 1861, 
which excepted from its provisions “‘ public stock and securities.”” Of this Act, Earl Russell 
said: ‘‘ Whatever may have been the abstract rule of the Law of Nations in former times, the 
instances of its application in the manner contemplated in the Act of the Confederate Con- 
gress in modern and more civilized times are so rare and have been so generally condemned 
that it may almost be said to have become obsolete.’ See Hall, International Law, 7th ed., 


page 462 note. 

5 Works of Alexander Hamilton. Lodge’s edition (Vol. V, p.412 et seq.). See the extended 
quotations from Hamilton and the references to the treaties concluded by the United States 
in Moore, International Law and Some Current Illusions (1924), p. 14 et seq. 

6 “Nor can a reason be perceived for maintaining that the public faith is more entirely 
pledged for the security of property trusted in the territory of the nation in time of peace, if it 
be accompanied by its owner, than if it be confided to the care of others.’’ (8 Cranch, 124.) 

7 See John Bassett Moore’s citation of St. Paul’s proverb ‘‘the letter killeth but the spirit 
giveth life,” and the illuminating discussion of this very question in his International Law 


and Some Current Illusions, pages 20, 21. q 
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ment of State often take occasion to declare the law of nations, as the United 
States understands it. While perhaps not having the same enforceable 
character in the judicial forum as have laws and treaties, which are the 
supreme law of the land, the positions taken by the Executive in the defini- 
tion of international duties of the United States and in the declaration of 
international law are strong evidence of American understanding of the rules 
of international law. The Executive policy against confiscation has been as 
consistent as that of Congress. From 1785 on, efforts were made to bring 
about the exemption from capture even of private property at sea, in order 
to bring it into the same position as private property on land. A few treaties 
to this effect have been concluded, and the instructions to American dele- 
gates at international conferences have left no doubt as to the Executive view. 
The instructions of the President in the Spanish-American War that “ private 
property, whether belonging to individuals or corporations, is to be respected 
and can be confiscated only for cause’’ were a reiteration of a uniform policy. 
The instructions to the American delegates to the Hague Conference that 
“private property cannot be confiscated”’ and the Hague Convention ratified 
by Congress, hardly justify the belief that there was no “established usage”’ 
in the United States exempting enemy private property from confiscation. 

Coming now to the courts, the evidence of judicial dicta does not establish 
a “usage” as to “treatment,” for treatment is established by deeds rather 
than by words; but even the dicta, it is submitted, hardly sustain the author’s 
conclusion as to American practice. It is true that Marshall in the Brown 
case seemed to be doubtful, and therefore ambiguous, as to the rule of 
international law, and while he appears to have stated that the “rigid rule”’ 
permitted confiscation, he added that “according to modern usage” it 
“ought not’’ to be done and that it cannot be done “without obloquy.” 
John Bassett Moore has explained these passages * and has pointed out 
that whatever doubts as to the law Marshall may have entertained in 1813, 
he entertained no doubts in 1833 when he decided the case of United States 
v. Percheman,® in which he remarked that to confiscate private property 
would violate ‘the modern usage of nations, which has become law.” 

But even more important evidence as to what Marshall conceived the rule 
of international law to be, is to be derived from his conclusion on the merits 
of the Brown case. Had Marshall thought that international law author- 
ized the confiscation of private property on land, he would not have required 
an Act of Congress as a condition precedent to such confiscation. Inasmuch 
as international law was deemed part of the common law and hence the law 
of the land, and inasmuch as evidence of international law is to be found in 
custom and usage, Marshall would, it seems, have found no difficulty in 
permitting confiscation as a privilege arising out of international law in time 
of war, had he thought there was any such usage or law. In practical effect, 


*7 Moore’s Digest, pp. 312, 313. * (1833) 7 Peters, 51. 


640 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


he denies the existence of any such usage or rule of international law, for 
otherwise he would have applied it to the case. 

The seizure of enemy private property at sea is no analogy for the seizure 
of enemy private property on land, but rather indicates the vital and funda- 
mental difference between the two classes of property. Private property at 
sea may be confiscated by virtue of the outbreak of war without the necessity 
of any municipal legislation. This is uniformly recognized. Private prop- 
erty on land, however, is by uniform practice exempt from confiscation; but 
naturally if any country enacts a statute authorizing confiscation, the courts 
must follow it, regardless of what the rule of international law may be. More- 
over, Marshall believed, in discussing the policy of such statutes, which he 
condemned, that there were circumstances in which they might be justified, 
for example, as a reprisal against an enemy country confiscating the property 
of nationals. But he left little doubt, it is believed, as to his view of the 
policy of confiscation in principle. Yet had he thought that it was an estab- 
lished rule of international law, it would seem that he would have applied it 
in the Brown case and sustained the confiscation there attempted without 
demanding an Act of Congress. No such Act had been passed. 

Nor is evidence as to the practice with respect to private property in 
enemy territory properly used as an analogy for the treatment of private 
property in one’s own territory. It took a longer time to establish the rule 
of law as to exemption in the former case than in the latter. Modern 
treaties do not mention the exemption of enemy private property in one’s 
own territory any more than they do an exemption from slavery. Both 
institutions have been deemed equally obsolete. When, however, private 
property in enemy territory is, by convention and international law, ex- 
empted from confiscation, a fortiori, private property in one’s own territory 
is so exempt. 

Nevertheless, it is true that several courts and many writers in the course 
of the nineteenth century expressed the view that the harsh and strict appli- 
cation of international law permitted the confiscation of enemy private prop- 
erty. This is not evidence as to American policy or of the treatment of 
enemy private property by the United States, but expresses the writers’ and 
the courts’ view as to what was the rule of international law. Opinions as to 
international law, like opinions as to municipal law, occasionally differ. The 
learned author of the article commented upon might have mentioned dicta of 
the Supreme Court opposing confiscation as a rule of international law.'° All 
that one can say with respect to the dicta favoring confiscation is that usage 
and a uniform practice belied any such rule of law throughout the nineteenth 
century, and that at the very time the authors supported the privilege of 

10 See U.S. v. Klein, 13 Wallace, 128, 137, in which Chase, C. J., declared: “The Govern- 


ment recognized to the fullest extent the humane maxims of the modern law of nations 
which exempt private property of non-combatant enemies from capture as booty of war.’ 
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confiscation the practice looked the other way. As John Bassett Moore has 
suggested 

It is true that in certain early writers who reiterated the stern rules of 
the law of Rome, sweeping generalizations may be found in which the 
right is asserted on the part of enemies to seize all property and confis- 
cate all debts. The same writers, upon the same authority, assert the 
lawfulness of treating all subjects of the belligerents as enemies, and as 
such of killing them, including women and children. These generaliza- 
tions, even at the time when they were written, neither expressed nor 
purported to express the actual practice of nations, and it is superfluous 
to declare that the law of the present day is not to be found in them; for, 
with the change in the practice of nations, growing out of the advance in 
human thought, the law also has changed. 


It is submitted, therefore, that the practice of the United States, as evi- 
denced in Acts of Congress, treaties of the United States, Executive dec- 
larations and the uniform abstention from confiscation, notwithstanding 
occasional dicta of the courts as to the supposed privilege conferred by 
international law, sustains the view that there was in the United States, 
prior to 1914, an “established usage of exempting the property of non-resi- 
dent enemies from confiscation.” 

Epwin M. BorcHarp. 


7 Moore’s Digest, 306. 
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CURRENT NOTES * 
By Georce A. FINcH 
Managing Editor 


Pan American Conference on Conciliation and Arbitration. On June 19, 
the Secretary of State sent an invitation to the twenty republics of Central 
and South America to participate in a Conference on Conciliation and Arbi- 
tration to be held in Washington commencing December 10, 1928. This 
conference was provided for in a resolution adopted by the Sixth Pan Amer- 
ican Conference at Habana in February last. The resolution, it will be re- 
called, declared that ‘‘the American Republics adopt obligatory arbitration 
as the means which they will employ for the pacific solution of their inter- 
national differences of a juridical character,” and that they ‘will meet in 
Washington within the period of one year in a conference of conciliation and 
arbitration to give conventional form to the realization of this principle.’”! 
The Secretary of State suggested to the invited governments that each 
should appoint two pl2nipotentiary jurisconsults, with such advisers and 
experts as they may desire, to represent it at the conference. He stated that 
the United States will be represented by himself and the Honorable Charles 
Evans Hughes. 

Conciliation and Arbitration Treaties. Arbitration treaties similar to the 
treaty concluded between the United States and France on February 6, 
1928, have been signed by the United States with Italy (April 19), Germany 
(May 5), Finland (June 7), and Denmark (June 14). Negotiations for such 
treaties are pending between the United States and Great Britain, Japan, 
Norway, Spain, Portugal, Austria, Hungary, Belgium, Czechoslovakia, 
Poland, the Netherlands, Switzerland, Lithuania, Latvia, Estonia, Turkey, 
Bulgaria, Rumania, Greece, Albania, Sweden, and the Kingdom of the Serbs, 
Croats and Slovenes. 

Conciliation treaties similar to the Bryan treaties were signed with Ger- 
many (May 5), Denmark (May 18) and Finland (June 7). Negotiations for 
such treaties are pending with Japan, Austria, Hungary, Belgium, Czecho- 
slovakia, Poland, Lithuania, Latvia, Estonia, Turkey, Bulgaria, Rumania, 
Greece, Albania, and the Kingdom of the Serbs, Croats and Slovenes. Trea- 
ties in the original series of Bryan treaties were concluded in 1913 and 1914 
with Bolivia, Brazil, Chile, China, Denmark, France, Great Britain, Italy, 
the Netherlands, Norway, Paraguay, Peru, Portugal, Russia, Spain, Sweden, 
Uruguay and Venezuela. 

* Unless some other reference is given, the information upon which these notes is based 
has been taken from the press releases of the Department of State. 

1 For the full text of this resolution, see this Journau for April, 1928, page 357. 

2 See text in Supplement to this Journau for April, 1928, p. 27. 
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Boundary disputes with Mexico. The American Commissioner on the 
International Boundary Commission—United States and Mexico, reports 
that final decision has been reached by the Commission in determining the 
international title to forty-two tracts of land, comprising about four thousand 
acres along the Texas border, which had become detached from one country 
or the other by natural action of the Rio Grande River. Action had been 
pending on these cases for many years. The Commissioner states that the 
findings of the Commission were unanimous in all cases. 

International Telegraph Conference. The French Government having 
received, as manager of the International Telegraph Union, a sufficient 
number of requests from governments adhering to the International Tele- 
graph Convention to permit the holding this year of the International Tele- 
graph Conference which was scheduled for 1930, arrangements are being 
made to hold the conference at Brussels beginning September 10 next. This 
action is in accordance with the resolution adopted at the International 
Radiotelegraph Conference held at Washington in October, 1927. The 
agenda for the Brussels conference will consist of the report drawn up by the 
special committee for the study of code language at Cortina in 1926.* 

Foreign Service of the United States. The Department of State announces 
that written examinations for commission to the Foreign Service will be held 
commencing December 3, 1928, at the following points: Washington, Den- 
ver, San Francisco, Atlanta, Chicago, New Orleans, Boston, St. Paul, St. 
Louis, New York, Cincinnati, Philadelphia, and Seattle. The oral tests 
completing the examination will be held in Washington beginning February 
18, 1929. Applicants desiring to qualify for the Foreign Service must be 
specially designated for examination. Applications for designation are to be 
addressed to the Secretary of State and must be filed not later than forty 
days before the date set for the written examinations. No designations for 
the examinations to be held on December 3 and 4, 1928, will be made after 
October 23, 1928. 

Treaty Division of the State Department. A Treaty Division was estab- 
lished in the Department of State on April 21 to take charge of all matters 
relating to treaties. A portion of its work will be taken over from several of 
the bureaus and divisions of the Department. Under the supervision of the 
Secretary of State, the Division will conduct negotiations of arbitration, con- 
ciliation, and commercial treaties, as well as miscellaneous treaties dealing 
with the prevention of smuggling, copyright, trade-mark and patent con- 
ventions. In view of the great increase in the number and complexity of 
treaties, the Division will be one of the most important in the Department. 

Claims Commissions between the United States and Mexico. The General 
Claims Commission between the United States and Mexico closed its last 
session on July 23, 1927. Of the 51 American claims which were heard and 
decided by the Commission during its existence, awards were made in 36. 

® See article in this Jounna for January, 1928, pages 38-40. 
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The total amount claimed by the United States in respect of these 51 claims 
was $3,790,796.42. The total amount awarded on the 36 claims decided in 
favor of the United States was $2,221,659.46. Certain of these claims draw 
interest. (The Commission heard and decided 9 claims of Mexico against the 
United States and gave favorable decision in 5 of these claims. The total 
amount claimed by Mexico in the 9 claims was $440,910.00. The total 
amount awarded to Mexico on the 5 claims on which it secured favorable 
decisions was $39,000.00. 

To fill the existing vacancies in the two commissions, the Governments of 
the United States and Mexico agreed, in conformity with Article 1 of the 
General Claims Convention and Article 2 of the Special Claims Convention, 
to submit the designation of a member to preside over both commissions to 
the President of the Permanent Administrative Council of the Permanent 
Court of Arbitration at The Hague, described in Article XLIX of the Hague 
Convention for the Pacific Settlement of International Disputes. Pursuant 
to this submission, the Minister of Foreign Affairs of the Netherlands on June 
16 designated S. K. Sindballe as President of the General and Special Amer- 
ican-Mexican Claims Commissions. Mr. Sindballe, a Danish subject, is 


professor at the University of Copenhagen, Vice President of the Danish 
Association of International Maritime Law, Vice President of the Interna- 
tional Law Association, President of the Administrative Council of the 
Handels Bank, Commissioner for Spitzbergen, and was formerly Minister of 


Justice and Danish representative at the Conference on Maritime Law at 
Brussels. 

Permanent Court of International Justice. On April 26, the Permanent 
Court of International Justice at The Hague delivered judgment in the case 
of Germany against Poland concerning the admission of children to the 
minority schools in Polish Upper Silesia. The court held that the German- 
Polish Convention of May 15, 1922, bestows upon every national the right 
freely to declare, according to his conscience and on his personal responsibil- 
ity, that he does or does not belong to a racial, linguistic or religious minority, 
and to declare what is the language of a pupil or child for whose education he 
is legally responsible; that these declarations must set out what their author 
regards as the true position in regard to the point in question; that the right 
freely to declare what is the language of a pupil or child, though comprising, 
when necessary, the exercise of some discretion in the appreciation of cir- 
cumstances, does not constitute an unrestricted right to choose the language 
in which his instruction is to be imparted or the corresponding school; and 
that nevertheless the declaration contemplated by the convention, as also 
the question whether a person does or does not belong to a racial, linguistic 
or religious minority, are subject to no verification, dispute, pressure, or 
hindrance whatever on the part of the authorities. The case grew out of the 
action of the Polish authorities in 1926 in verifying whether children, for 
whose admission to German minority schools or classes application had been 
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made, ought properly to attend such classes or schools, and in excluding some 
7,000 children from these schools as the result of the inquiry.‘ 

Resignation of Judge Moore. The Honorable John Bassett Moore trans- 
mitted on April 30, 1928, to the Secretary-General of the League of Nations 
his resignation as a Judge of the Permanent Court of International Justice. 
Judge Moore was elected to the Court by the Council and Assembly of the 
League of Nations at the first election which took place in September, 1921, 
and his term would expire on December 31, 1930. In his letter of resigna- 
tion, Judge Moore stated that he finds it necessary “‘to give definite and 
continuous personal attention to the publication now beginning of a volumi- 
nous collection of all international arbitrations, ancient and modern,” for 
which he began to gather material many yearsago. The publication referred 
to by Judge Moore is being done under the auspices of the Division of Inter- 
national Law of the Carnegie Endowment for International Peace. Judge 
Moore asked that his resignation become effective as soon as possible, and 
renounced all claims to pension.® 

Palmas Island Award. Mr. Max Huber, Arbitrator in the dispute be- 
tween the United States and the Netherlands respecting the sovereignty over 
the Island of Palmas, which was submitted to him by a special agreement of 
January 23, 1925, rendered an award on April 4, 1928, deciding that the 
Island of Palmas (or Miangas) forms in its entirety a part of Netherlands 
territory. The text of the award will be printed in the next issue of the 
JOURNAL. 

Codification of International Law. The Committee of Experts for the 
Progressive Codification of International Law holds its fourth session at 
Geneva, June 22. It will consider the replies of the governments to its ques- 
tionnaires on the following subjects: communication of judicial and extra- 
judicial acts and letters of request in penal matters, the legal situation and 
duties of consuls, revision of the classification of diplomatic agents, and the 
jurisdiction of courts with regard to foreign states. It will examine reports 
drawn up by its subcommittees on the following questions: application of the 
notion of limitation in common law, legal situation of private non-profit- 
making international associations, and conflicts of law concerning domicile. 
The committee will also consider the proposal submitted to the Assembly of 
the League of Nations in 1927 by the Paraguayan delegation for a general 
and comprehensive plan of codification in order to insure the unity and uni- 
versality of international law.® 

Import and Export Restrictions. A second conference on import and export 
prohibitions and restrictions will convene at Geneva on July 3. The first 
conference, which was called as the result of the International Economic 
Conference at Geneva in May, 1927, took place in the same city from Octo- 

* Monthly Summary of the League of Nations, May 15, 1928, page 114. 


5 Ibid, page 118. 
* United States Daily, June 18, 1928, p. 3. 
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ber 17 to November 8, 1927. It drew up an international convention provid- 
ing for the abolition of such prohibitions and restrictions which had de- 
veloped in many countries, chiefly during and since the World War, with 
deplorable results to international commerce. The United States signed the 
convention with two interpretative reservations, one to make it clear that 
the convention would not affect the American standards to maintain the 
quality of cotton and wheat, and the other to make effective the declaration 
of the final act of the conference, which the United States did not sign, that 
“the convention affects neither the tariff systems nor the treaty-making 
methods of the participating countries, nor the measures taken to insure the 
application thereof.” 

Certain exceptions are permitted under the convention and protocol, in- 
cluding prohibitions and restrictions imposed on moral or humanitarian 
grounds, relating to public security, regarding traffic in arms and munitions 
of war, for the protection of public health or plant and animal life, relating to 
money or securities, and those designed to apply to foreign products the 
régime of prohibitions and restrictions established within a country as to 
production, trade, transport and consumption of similar native products 
(e.g., liquor prohibition).?. The signatory nations have submitted many 
exceptions under the convention, and the second conference will decide 
whether all of those submitted are to be accepted. The United States, which 
will be represented at the second conference, has notified the League of Na- 
tions that it is greatly disappointed at the number of reservations and excep- 
tions submitted. The conference will also decide when the convention shall 
go into effect.® 

International Conference on Literary and Artistic Property. The United 
States sent delegates to this conference, which opened at Rome on May 8, 
for the purpose of considering the revision of the Berne International Copy- 
right Convention. The United States is not a party to this convention, but 
it has been deemed advisable to send delegates to the conference on invita- 
tions extended both by the Bureau of the International Copyright Union at 
Berne and the Italian Government, in order that the conference may be 
advised regarding matters in the United States relevant to the agenda of the 
conference and with a future view of bringing the international convention 
and the United States copyright laws into an accord which will permit of the 
adherence of the United States to the convention. 

Northern Pacific Halibut Fishery. The first report of the International 
Fisheries Commission appointed under the Northern Pacific Halibut Treaty, 
concluded between the United States and Canada on March 2, 1923,° was 


’ The draft convention, protocol, final act and declaration of the first conference are printed 
in the Official Journal of the League of Nations for December, 1927, p. 1653, et seq. 
5 Press release of the State Department, Jan. 30, 1928, and United States Daily, June 16, 


1928, p. 1. 
* Text in Supplement to this Journax, Vol. 19, p. 106. The International Fisheries 
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made public by the Department of State on June 7. The report deals with 
the life history of the halibut and contains recommendations for further 
regulation under the treaty. The commission has carefully planned its 
work, collected statistics, undertaken biological studies, and heard the 
opinions of fishermen and dealers. The Pacific halibut fishery represents 
60 per cent of the world’s catch and is worth about $7,000,000 annually. 
From its investigation, the commission reports that “the fishery is in a very 
serious condition, and that the banks cannot stand the intensity of fishing 
to which they are subject.”” The Commission “is fully convinced that the 
conditions are so serious that no delay should be permitted in the adoption of 
additional conservation measures,’ which the Commission recommends 
substantially as follows: to establish areas within which, if necessary, the 
total catch of halibut may be reduced by a predetermined percentage an- 
nually; to close permanently two “‘nursery areas”’ populated by small, im- 
mature halibut; to prevent the use of any fishing gear deemed unduly de- 
structive; to extend the present closed season by two weeks; and to license 
the fishing fleet, not for revenue, but for statistical and regulatory purposes. 


Commission says in its report that this treaty ‘is the first treaty entered into by Canada 
as a nation,” and that it “is the first effective one anywhere having for its object the con- 
servation of a threatened high seas fishery.” 


j 
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For THE Periop Fesruary 16, 1928—May 15, 1928 


(With references to earlier events not previously noted.) 
WITH REFERENCES 


Abbreviations: B. J. J. IJ., Bulletin de l'Institut Intermédiaire International. B. J. N., 
Bulletin of international news; Clunet, Journal du droit international; Cmd., Great Britain, 
Parliamentary papers; Cong. Rec., Congressional Record; Cur. Hist., Current History (New 
York Times); EZ. E. P. S., European Economic and Political Survey; Europe, L’Europe 
Nouvelle; F. P. A. I. S., Foreign Policy Association Information Service; G. B. Treaty 
Series, Great Britain, Treaty Series; J. L. O. B., International Labor Office Bulletin; J. 0., 
Journal Officiel (France); L. N. M. S., League of Nations Monthly Summary; L. N. O. J., 
League of Nations Official Journal; L. N. Q. B., League of Nations Quarterly Bulletin; 
L. N. T. S., League of Nations Treaty Series; P. A. U., Pan American Union Bulletin; 
Press notice, U. 8. State Dept. press notice; R. D. J., Revue de Droit International; R. G. D. 
I. P., Revue Générale de Droit International Public; R. D. J. P., Revue de Droit Inter- 
national Privé; R. J. J. L. A., Revue Juridique International de la Locomotion Aérienne; 
R. R., American Review of Reviews; U. S. C. R., U. S. Commerce reports. 


August, 1927 
11 to Sept. 19 Avustria—GreaT Britain. Agreement arranged by exchange of notes 
respecting settlement of enemy debts referred to in Sec. III of Part X of the Treaty 
of Saint-Germain of Sept. 10,1919. G. B. Treaty Series, no. 5 (1928). Cmd. 3039. 
September, 1927 
1-10 ArrtaL Postat CONFERENCE. Held at The Hague under auspices of International 
Postal Union. R. J.J. L. A., Jan—Mar., 1928, p. 88. 
17 Iraty—Lirnvania. Most-favored-nation convention and protocol signed at 
Rome. Summary: U.S.C. R., Mar. 19, 1928, p. 779. 
20 Iraty—Lirnuvuanis. ‘Treaty of conciliation and judicial regulation signed at Rome. 
Paiz par le Droit, Jan., 1928, p. 35. 
27 BELGIUM—SWEDEN. Exchanged ratifications of treaty of conciliation and arbitra- 
tion signed at Brussels April 30, 1926. R. G. D. I. P., Apr.-May, 1928, p. 354. 
27 to Oct. 6 WetcuTs anD Measures. International conference held at Paris. 8B. for 
Sci. Relations, Feb., 1928, p. 29. 
October, 1927 
6 Great Britain—PortuGaL. Exchanged notes for settlement of boundary between 
Swaziland and Mozambique. G. B. Treaty Series, no. 7 (1928). Cmd. 3066. 
PortuGaAL—SovuTtu Arrica (Union). Notes exchanged between H. M. Government 
in South Africa and Portugal for the settlement of the boundary dispute between 
the Union of South Africa and Mozambique. G. B. Treaty Series, no. 8 (1928). 
Cmd. 3070. 
20 BeL_cium—LvuxemsurG. Signed Treaty of friendship and arbitration. Pair par 
le droit, March, 1928, p. 124. 
20 France—Lvuxemsurea. Signed treaty of arbitration and friendship. Paix par 
le Droit, Mar., 1928, p. 124. 
24-30 ArronauTicaL Conoress. Fourth International aeronautical congress held at 
Rome. B. for Sci. Relations, Feb., 1928, p. 32. 
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28 FinLtanp—Greece. Exchanged ratifications of most-favored-nation treaty signed 
Oct. 18, 1926. U.S.C. R., Apr. 16, 1928, p. 187. 
November, 1927 
2  Greece—Sersia. Commercial treaty signed at Athens. C. 8S. Monitor, Dec. 1, 
1927, p.8. U.S.C. R., Mar. 19, 1928, p. 780. 


21 GEeRMANY—PaNAMA. Most-favored-nation commercial treaty signed. U.S.C. R., 
Mar. 19, 1928, p. 779. 


December, 1927 

2 to Apr. 13, 1928. Ausrria—Great Britain. Exchanged notes respecting reciprocal 
protection of trade-marks in Austria and Palestine. G. B. Treaty series, no. 14 
(1928). Cmd. 3099. 


31 Butcarian Miuirary Controt. Conference of ambassadors notified Secretary 
General of League of Nations of conclusion of work of liquidation board. L. N. 
O. J., Mar., 1928, p. 324. 


January, 1928 
NETHERLANDS—SWITZERLAND. Members of Conciliation Commission, under 
treaty of Dec. 12, 1925, announced. L. N.O.J., Mar., 1928, p. 296. 
Estonta—GerMANY. Conciliation commission under convention of Aug. 10, 1925, 
announced. L. N.O.J., Mar., 1928, p. 296. 
Betcium—France. Exchanged ratifications of convention and protocol concerning 
employment of seamen signed June 1, 1921. Text: J. O., Mar. 21, 1928, p. 3136. 
16-18 Porson Gas ConrerRENCE. Held in Brussels under the auspices of International 


Red Cross, with 50 experts from 14 countries in attendance. N. Y. Times, 
Jan. 17-19, 1928, pp. 4, 5, 11. 


FraANCE—SwITzERLAND. Commercial arrangement annexed to commercial treaty 
of Oct. 20, 1906, signed at Paris. Text: Europe, Mar. 31, 1928, p. 441. 

France—Itaty. Convention on subject of tariff régime on silks and silk goods 
signed at Paris. Text: Europe, Mar. 31, 1928, p. 445. 


CzECHOSLOVAKIA—VaTICAN. Modus vivendi of Jan. 20, 1928, announced by 
Government of Czechoslovakia. Text: R. G. D. I. P., 1928, p. 353. 


Germany—LituvaniA. Signed treaty of arbitration at Berlin. Paix par le droit, 
Mar. 1928, p. 124. 


Persta—Rvssta. Exchanged ratifications of a commercial agreement in the form 
of an exchange of notes, and a customs convention signed at Moscow Oct. 1, 1927. 
U.S.C. R., April 23, 1928, p. 250. 
February, 1928 


2 Botitvia—Cuite. Protocol signed, for delivery to Bolivia, on May 13, 1928, of the 
Bolivian section of the Arica—La Paz railway. P. A. U., June, 1928, p. 630. 


GerMANy—Paracuay. Most-favored-nation commercial treaty of July 21, 1887, 
extended to Feb. 27, 1929, pending conclusion of a new treaty. U.S.C. R., 
Mar. 19, 1928, p. 779. 

Swepen—Tourkey. Treaty of commerce and navigation signed at Angora. U.S. 
C. R., May 14, 1928, p. 438. 

Great Brirarn—Spain. Exchanged notes regarding interpretation of commercial 
treaty of Oct. 31, 1922, as revised by the convention of April 5, 1927. G. B. 
Treaty Series, no. 10 (1928). Cmd, 3074. 

Russta—Unirep Srates. Litvinoff, Assistant Commissar of Foreign Affairs, sent 
telegram of protest to Secretary Kellogg against the judgment of the United States 
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District Court of New York in the case of the State of Russia v. The Lehigh Valley 
Railroad. Text: Cur. Hist., April, 1928, p. 149. 

BeL_qiumM—Sersia. Most-favored-nation commercial treaty of Dec. 16, 1926, came 
into force. U.S.C. R., Apr. 9, 1928, p. 124. 

Great Brirain—SersiA. Exchanged ratifications of most-favored-nation com- 
mercial treaty of May 12, 1927. G. B. Treaty Series, no. 6 (1928). Cmd. 3065. 
BetcruM—France. Exchanged ratifications of labor treaty signed at Brussels, 

Dec, 24, 1924. Text: J. O., Mar. 21, 1928, p. 3137. 

PoLtanp—VaticaNn. Concordat signed at Rome. Text: R. G. D. J. P., Apr-May, 
1928, p. 345. 

BuiGarRiA—Estonia. Temporary most-favored-nation commercial treaty signed 
at Warsaw. U.S.C. R., Apr. 9, 1928, p. 124. 

PARAGUAY—SPAIN. Modus vivendi which came into force Feb. 19, 1927, extended 
for one year from Feb. 19, 1928. U.S.C. R., Mar. 19, 1928, p. 780. 

RuMANIA—TuRKEY. Commercial treaty of 1923 extended for six months. U. S. 
C. R., Mar. 26, 1928, p. 838. 

AFGHANISTAN—LaTviA. Signed treaty of friendship. B.J.N., Mar. 3, 1928, p. 16. 

Brazit—Urvevay. Signed convention on employment of funds from boundary 
settlement. P. A. U., June, 1928, p. 630. 

Eaypt—Huneary. Provisional most-favored-nation commercial agreement ar- 
ranged by exchange of notes. U.S.C. R., April 30, 1928, p. 314. 

GrEECE—LaTvIA. Exchanged ratifications of most-favored-nation commercial 
treaty signed Feb. 25, 1927. U.S.C. R., Apr. 16, 1928, p. 187. 

AFGHANISTAN—SWITZERLAND. Signed treaty of friendship at Berne. B. J. N., 
Mar. 3, 1928, p. 21. 

AUSTRIA—FINLAND. Treaty of commerce and navigation, signed Aug. 8, 1927, 
came into force. U.S.C. R., May 21, 1928, p. 498. 

GREAT BRITAIN—TRANSJORDAN. Signed agreement in Jerusalem defining and regu- 
larizing their relations. Text: Times (London), Mar. 27, 1928, p.15. #.E.P.S., 
Mar. 31, 1928, p. 451. Cmd. 3069. 

20 to Mar. 7 Leacue or Nations ARBITRATION AND Security Commitree. Met in 
second session at Geneva Feb. 20, 1928. N. Y. Times, Feb. 21, 1928, p. 1, 4. 
Times (London), Feb. 24, 1928, p.13. L.N.M.S., Mar. 15, 1928, p.48. United 
States not to berepresentedoncommittee. Times, Dec.2,1927,p.14. L.N.M.S., 
Apr. 15, 1928, p. 67. 

Economic UNION—FRANcE. Commercial agreement signed 
Feb. 23, 1928, and ratifications exchanged in April. Text: Europe, April 7, 1928, 
p. 469. J.0O., April 13, 1928, p. 4241. 

Brazit—F Rance. Exchanged ratifications of special agreement for arbitration by 
Permanent Court of International Justice of dispute concerning payment in gold 
of Brazilian federal loans contracted in France. Text: J. O., May 20, 1928, p. 5634. 
L. N. M. 8., May 15, 1928, p. 117. 

23-24 INTERNATIONAL RELIEF Union. Preparatory committee met at Geneva to consider 
what measures should be taken to further establishment of the Union. L. N. 
M. S., Mar. 15, 1928, p. 57. 

24 Swepen—Urvuevay. Exchanged ratifications of treaty of conciliation and arbi- 
tration signed at Montevideo, Feb. 24, 1923. Text: R. G. D. J. P., April-May, 
1928, p. 358. 


650 


CHRONICLE OF INTERNATIONAL EVENTS 651 


27 to May 5 MouttitaTerat Treaty (OuTLAWRY oF War). On Feb. 27, Secretary Kellogg 
sent note to Premier Briand regarding proposed multilateral treaty renouncing 
war. Text: U. S. Daily., Feb. 29, 1928, p. 1. On April 13, “suggested draft 
treaty” as basis of discussion, was presented to Governments of Great Britain, 
Germany, Italy and Japan. Text: U. S. Daily, April 14, 1928, p. 1. Cur. Hist. 
May, 1928, 28: 281. On Apri] 21, French counter-project was submitted. Text: 
U.S. Daily., April 23, 1928, p. 1. On April 27, German Government accepted 
Kellogg’s plan. Text: Cur. Hist., June, 1928, 28: 469. U.S. Daily., May 1, 
1928, p. 1. Italian reply of May 5, offered cordial coéperation towards an agree- 
ment and proposed a conference of jurists to discuss legal details of proposed 
treaty. Text: U.S. Daily., May 10, 1928, p. 1. 

March, 1928 

1 Cuspa—Unitep States. Temporary parcel post agreement, effective Jan. 1, 1926, 
abrogated Mar. 1, 1928, by Cuba. U.S. Daily, Feb. 23, 1928, p. 1; P. A. U., 
June, 1928, p. 632. 

DenMARK—Spain. Exchanged ratifications of most-favored-nation treaty of 
commerce signed Jan. 2, 1928. U.S.C. R., Apr. 16, 1928, p. 187. 

BeLtciuM—PortuGaL. Exchanged ratifications at Lisbon of Belgo-Portuguese 
conventions signed in July, 1927, referring to Angola and the Belgian Congo. 
U.S. C. R., April 30, 1928, p. 314. 

FRANCE—SPAIN. Signed agreement by which Spain considers her Tangier claims 
satisfied. Spain is to control policing of city and zone. N. Y. Times, Mar. 4, 
1928, p. 6. Times (London), Mar. 5, 1928, p. 13. 

FRANCE—SWEDEN. Signed treaty of arbitration. B. J. N., Mar. 17, 1928, p. 15. 


FRANCE—SWITZERLAND. Exchanged ratifications of commercial arrangement sup- 
plementary to commercial treaty of Oct. 20, 1906, signed at Paris Jan. 21, 1928. 
Text: J. O., Mar. 4, 1928, p. 2440. 
PERMANENT Court oF INTERNATIONAL Justice. Delivered opinion on March 3 

regarding jurisdiction of Danzig courts. L. N. M.S., April 15, 1928, p. 63. On 
April 26, court ended its 13th session and delivered judgment in favor of Poland in 
dispute with Germany over question of admission of children to minority schools in 
Polish Upper Silesia. French legation at The Hague filed special agreement for 
arbitration between Brazil and France, signed Aug. 27, 1927, in dispute concerning 
payment in gold of Brazilian federal loans contracted in France. L. N. M. S., 
May 15, 1928, pp. 114-117. 

4 to May 2 Eaypr—Great Britain. Papers containing negotiations for a treaty of 
alliance with Egypt (July 13, 1927—Mar. 4, 1928) published by the British Foreign 
Office. Egypt, no. 1 (1928). Cmd. 3050. Following exchange of notes on Mar. 4 
and 30, an ultimatum was delivered to Egypt by British Government giving her 
48 hours within which to withdraw Public Assemblies Bill, to which Egypt agreed 
in note of May 1. British reply of same date warned against revival of question. 
Texts: Times (London), May 1-3, 1928, p.16. E. E. P. S., 1928, no. 12-13 and 16. 

5-10 Leacue or Nations Counciy. Held 49th session, to consider Greek refugee 
questions, mandate reports, economic and financial matters, ete. Adopted resolu- 
tion to invite Brazil and Spain to continue their participation in work of the 
League and authorized President of Council to ask Costa Rica to reverse decision 
to withdraw from League. L. N.O. J., April, 1928; L. N. M. S., April 15, 1928, 
p. 83. 

7 \. France—Iraty. Commercial agreement signed at Paris. Text: Europe, Mar. 31, 
1928, p. 444, 
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FrancE—Unirep States. Exchange of notes made public concerning arbitration 
treaty signed Feb. 6, 1928. Text: U. S. Daily, Mar. 8, 1928, p. 3. Press notice, 
Mar. 7, 1928 

Sr. Gorruarp Incipent. League of Nations Council examined requests of Ru- 
manian, Serbian and Czechoslovak Governments in connection with seizure of 
machine-gun parts at St. Gotthard Railway station on Austro-Hungarian frontier. 
Preliminary report of joint committee submitted on Mar. 10. L. N. M. S., 
Apr. 15, 1928, p. 81. 

Great Britatn—Mexico. Exchanged ratifications in Mexico City of British- 
Mexican claims commission convention of Nov. 19, 1926. Text: G. B. Treaty 
Series, no. 11 (1928). Cmd. 3085. 

ALIEN Property Act. Settlement of War Claims Act of 1928 approved by President 
Coolidge. Pub. no. 122, 70th Cong. Supplement to this JourNAL, Vol. 22 (1928), 
p. 40. 


NETHERLANDS—UNITED Srates. Exchanged ratifications of the treaty for the 
advancement of peace signed Dec. 18, 1913. Declaration interpretative of Art. 
I thereof, signed at Washington Feb. 13, 1928, proclaimed by the President on 
Mar. 12, 1928. U.S. Treaty Series, no. 760. 

FRANCE—NETHERLANDS. Signed treaty of conciliation and arbitration at Geneva. 
B. I. N., Mar. 17, 1928, p. 15. 

Eston1a—Turkey. Signed most-favored-nation commercial treaty at Angora. 
U.S.C. R., May 28, 1928, p. 562. 

TRADE RestrRIcTIONS ON Hipes AND Bones. Conference for abolition of export 
prohibitions and restrictions on hides and bones held in Geneva. L. N. M.S., 
April 15, 1928, p. 92. 

CanapA—CZEcHOSLOVAKIA. Commercial treaty signed at Ottawa provides for 
mutual exchange of most-favored-nation treatment. U.S. C. R., Apr. 2, 1928, 
p. 53. 

CotomBia—Perv. Exchanged ratifications of boundary treaty signed Mar. 24, 
1922. P. A. U., June, 1928, p. 631. 

LEAGUE oF NATIONS PREPARATORY COMMISSION FOR DISARMAMENT CONFERENCE. 
Held fifth session at Geneva to consider progress of work of Arbitration and Se- 
curity Committee, examine draft convention for general, complete and immediate 
disarmament, deposited by Soviet delegation, and progress of work of the Com- 
mission. Summary of debates and resolutions: L. N. M.S., Apr. 15, 1928. 

Costa Rica—France. Postal arrangement of Oct. 3, 1923, came into force. Text: 
J. 0., Mar. 21, 1928, p. 3023. 

Dominican Repustic—France. Postal arrangement of Oct. 11, 1924, came into 
force. J.O., Mar. 21, 1928, p. 3022. 

FrancE—GERMANY. Convention signed in Paris modifying method of collecting 
the 26 per cent. charge on German imports into France. B. J. N., Mar. 31, 
1928, p. 12. 

France—Haiti. Postal arrangement of April 7, 1925, came into force. J. O., 
Mar. 21, 1928, p. 3022. 

France—Honpvuras. Postal arrangement of April 19, 1926, came into force. 
J. 0., Mar. 21, 1928, p. 3023. 


Grermany—Great Britain. Agreement signed in London dealing with judicial 
and legal facilities in civil and commercial matters. B.J.N., Mar. 31, 1928, p. 12. 
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GuaTEMALA—Honpvuras. Announced that United States will use good offices in 
boundary settlement. Roy T. Davis appointed head of mixed commission for 
consideration of dispute. Text of announcement: U. S. Daily, Mar. 21, 1928, 
p.1. Press notice, Mar. 20, 1928. 

TANGIER CONFERENCE. Four-power conference to consider Franco-Spanish agree- 
ment on status of Tangier opened in Paris with delegates from France, Spain, 
Italy and Great Britain. Times (London), Mar. 21, 1928, p. 16. 

ABRONAUTICAL CONFERENCE. 32 nations met at Paris to draft code of uniform 
laws governing responsibility of air carriers in international transport and damages 
to third parties. N.Y. Times, Mar. 22, 1928, p. 10. 

NicaraGcua Exections. President Diaz signed decree authorizing United States 
to supervise October elections. Press notice, Mar. 26,1928. U.S. Daily, Mar. 27, 
1928, p. 2. 

France—Spain. Aviation convention and protocol signed at Madrid. Text: 
J.0., May 1, 1928, p. 4887. 

Greece—Rvumania. Signed treaty of non-aggression and arbitration on the lines 
approved by the Security Commission of the League. Times (London), Mar. 23, 
1928, p. 13. 

NICARAGUA—UNITED Srates. Letters exchanged between President Coolidge and 
President Diaz ratifying the Stimson agreement for supervision of coming Nicara- 
guan elections, made public. Text: Supplement to this JourNaL, pp. 118-121. 

Patent Reaistration. U.S. District court for the Maryland District held that 
rights of priority for the registration of foreign patents in the United States were 
extended by the treaty of peace with Germany signed Aug. 25, 1921. Text of 
opinion: U. S. Daily, Mar. 29, 1928, p. 8. 

Germany—Greece. Mutual most-favored-nation treaty signed. U.S. C. R., 
Apr. 9, 1928, p. 124. 

Estronta—Latvia. Signed temporary economic agreement, guaranteeing mutual 
most-favored-nation treatment in customs duties. U.S. C. R., June 4, 1928, 
p. 632. 

Aviation Concress oF WESTERN Powers. Opened 26th session in Berlin. B. J. N., 
Mar. 31, 1928, p. 12. 

Eocypt—Hesaz—Nesp. Government of Nejd and the Hejaz recognized by Egypt. 
B.I.N., April 14, 1928, p. 502. 

France—GeERMANY. Exchanged ratifications of commercial arrangement signed 
Feb. 23, 1928. Text: J. O., Mar. 31, 1928, p. 3682. 

Arms Trarric. German Reichstag passed bill forbidding traffic in arms to China, 
thereby adhering to Peking agreement of 1919 between Great Britain, the United 
States of America and five other Powers. B. J. N., April 14, 1928, p. 14. 

30 to Apr. 2 Curna—Unitep Srares. Settlement of questions arising from Nanking 
incident of Mar. 24, 1927, arranged by exchange of notes between Nationalist 
Government of China and American Minister. Text: Press notice, April 3, 1928. 
Cur. Hist., May, 1928, 28: 332. North China Herald, Apr. 7, 1928, p. 1. 

30. Great Brrrarn—Neruer.anps. Treaty for delimitation of frontier between Dutch 
and British territories of the Island of Borneo signed at The Hague. B. J. N., 
Apr. 14, 1928, p. 16. 

30 Sereia—Unitep Srares. President Coolidge signed bill providing for settlement of 
the Serbian war debt to the United States. Cong. Rec., April 4, 1928, p. 6143. 
Pub. no. 321, 70th Cong. 
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France—Itaty. Exchanged ratifications of commercial treaty signed at Paris 
March 7. J. 0O., Apr. 1, 1928, p. 3723. 


April, 1928 


4 


AFGHANISTAN—JAPAN. ‘Treaty of friendship signed in London. B. J. N., Apr. 14, 
1928, p. 12. 

DenMARK—FRaANCE. Exchanged ratifications of treaty of conciliation and obliga- 
tory arbitration signed at Paris July 5, 1926. Text: J. O., Apr. 7, 1928, p. 3988. 

Optum TraFric. Statement from Secretary Kellogg regarding international efforts 
to control traffic in opium, and policy of United States, made public. Text: 
U.S. Daily, Apr. 5, 1928, p. 1. 

CzECHOSLOVAKIA—TURKEY. Most-favored-nation commercial treaty, signed May 
31, 1927, came into force, following exchange of ratifications on Mar. 5, 1928. 
U.S.C. R., May 21, 1928, p. 498. 

PatMAS IsLAND. Hague Permanent Court of Arbitration decided that title belongs 
to Netherlands. U.S. Daily, Apr. 6, 1928. p. 2. 

Pan AMERICAN CONCILIATION Commission. State Department announced estab- 
lishment of Permanent Commission consisting of diplomatic representatives of 
Uruguay, Colombia and Panama, to consider Pan American disputes, on basis of 
conciliation treaty signed May 3, 1923, by the United States and sixteen other 
countries. U.S. Daily, April 6, 1928, p. 1. 

Pan AmerIcAN Union. Governing Board adopted amendments to regulations of 
Union making them conform to terms of resolution adopted at Havana. U.S. 
Daily, Apr. 6, 1928, p. 2. 

Minorities Pouicy. State Department announced policy in reply on loan to 
Rumania. Opposes interfering with nation’s treatment of own citizens. U. S. 
Daily, Apr. 9, 1928, p. 1. 

Narcotic Act ConstTITUTIONALITY. Validity of Anti-Narcotic Act of Dec. 17, 1914, 
as amended in the Revenue Act of 1918, Feb. 24, 1919, sustained by Supreme Court 
of the United States. Text of opinions: U. S. Daily Apr. 11, 1928, p. 8. 

FINANCIAL CONFERENCE. Leading banks of issue of 22 nations represented at 
conference which opened at Bank of France to arrange closer coéperation on 
problems growing out of the war. N. Y. Times, Apr. 12, 1928, p. 7. 

FRANCE—SWITZERLAND. Exchanged ratifications of commercial arrangement signed 
at Paris Mar. 11, 1928. Text: J. O., April 13, 1928, p. 4263. 

GUATEMALAN-HONDURAN Mixep Ciaims Commission. Began sessions to define 
provisional boundary between the two countries. U.S. Daily, Apr. 13, 1928, p. 2. 

Great Britain—Satvapor. Ratification of most-favored-nation modus vivendi 
signed Jan. 7, 1928, refused by National Assembly of Salvador. U.S. C. R., 
May 28, 1928, p. 562. 

BetciuM—France. Commercial agreement signed at Paris, to replace agreements 
of 1892, 1924, 1925 and 1926, came into force. Times (London), Feb. 24, 1928, 
p. 13. U.S.C. R., April 23, 1928, p. 250. 

Avustria—France. Exchanged ratifications of convention relative to protection 
and legal assistance, signed at Paris Mar. 4, 1925. J.0O., May 20, 1928, p. 5634. 

FINLAND—SWEDEN. Exchanged ratifications of commercial treaty signed Dec. 14, 
1927. U.S.C. R., May 28, 1928, p. 562. 

GrerMANY—Japan. Most-favored-nation treaty signed July 20, 1927, came into 
force. U.S.C. R., Apr. 23, 1928, p. 250. 
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Canapa—Unitep States. Correspondence in regard to diversion of water from 
Lake Michigan by the Sanitary District of Chicago, dated Feb. 5, 1926-Oct. 17, 
1927, made public. Text: Press notice, April 18, 1928. 

DenMARK—France. Declaration signed at Copenhagen on Jan. 23, 1928, in com- 
pletion of extradition convention of Mar. 28, 1877, promulgated in France. J. 0O., 
April 24, 1928, p. 4686. 

France—Spain. Announced that special agreement for international air routes 
was signed in conformity with recent air treaty. U.S. Daily, Apr. 20, 1928, p. 5. 


IraLty—UnITeEp Srates. Signed arbitration and conciliation treaties in Washington. 
U.S. Daily, Apr. 20, 1928, p. 2. 

Latvia—UnitTep Sratres. Commercial treaty signed in Riga. U.S. Daily, Apr. 
21, 1928, p.2. U.S.C. R., May 7, 1928, p. 377. 

FrRANCE—PoLanp. Exchanged ratifications of consular convention signed Dec. 30, 
1925. Text: J. O., May 8, 1928, p. 5118. 

Mexico—Unirep Srares. Announcement made that agreement has been reached 
for designation of neutral chairman of general and special claims commissions by 
President of Permanent Advisory Council of Permanent Court of Arbitration at 
The Hague. U.S. Daily, Apr. 25, 1928, p.2. N.Y. Times, Apr. 25, 1928, p. 29. 


Treaty Division in State Department. Establishment announced by State 
Department. Text: U.S. Daily, Apr. 24, 1928, p.2. Press notice, Apr. 21, 1928. 


Great Britarin—IrisH Free State. Signed agreement amending the agreement 
of April 14, 1926, in respect of double income tax. Cmd. 3087. 


Great Britain—IceLanp. Agreement signed for exemption of shipping profits from 
double taxation. Text: G. B. Treaty Series, no. 12 (1928). Cmd. 3094. 


Spain—Swepen. New treaty of arbitration signed. B. J. N., May 12, 1928. 


Moore, Joun Bassett. Resignation as Judge of the Permanent Court of Inter- 
national Justice announced. N. Y. Times, Apr. 29, 1928, p. 14. C. S. Monitor, 
May 1, 1928, p.2. L.N.M.S., May 15, 1928, p. 118. 


AFGHANISTAN—TuRKEY. Exchanged ratifications of treaty of amity signed at 

Angora on Nov. 3, 1927. B. I. N., May 12, 1928. 
May, 1928 
1 Haiti. President Borno’s message advising Council of State that Haiti will resume 

constitutional form of government under guidance of United States, received at 
State Department. Text: U.S. Daily, May 2, 1928, p. 2. 

GermMany—Unitep States. Arbitration and conciliation treaties signed in Wash- 
ington. U.S. Daily, May 7, 1928, p.1. Text of arbitration treaty: Cur. Hist., 
June, 1928, 28: 471. 

CopYRIGHT CONFERENCE. International conference on literary and artistic property 
opened at Rome with 50 delegates in attendance, including delegates from United 
States. U.S. Daily, May 11, 1928, p.2. Europe, June 16, 1928, p. 831. 


BRAZIL AND THE LeaGcue. Secretariat received note from Brazil declining to re- 
consider plan to withdraw from League. N.Y. Times, May 9, 1928, p. 4. 


France—Germany. Agreement on delimitation of Franco-Saar frontier, signed 
Dec. 22, 1926, also protocols signed by the Boundary Commission, promulgated in 
France. Text: J. O., May 11, 1928, p. 5247. 

Great Brirain—Persia. Important series of conventions signed in Teheran, 
regulating chief questions pending between the two countries: (1) Persian tariff 
autonomy, (2) legal position of British subjects in view of abolition of capitulations 
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in Persia, (3) facilities for aeroplanes. Times (London), May 12, 1928, p. 14. 
N. Y. Times, May 12, 1928, p. 2. 

11 FraNcE—PERSIA. Provisional agreement for reciprocity of treatment as to customs 
autonomy and minimum tariff signed. B.J.N., May 26, 1928, p.24. U.S.C.R., 
June 18, 1928, p. 758. 

14-20 Leacue or Nations Economic Commitrez. First session held in 
Geneva to discuss means of carrying out resolutions of International Economic 
Conference. Times (London), May 15-22, 1928. 

15 ConcILiaTiIon Commissions. State Department announced that commissions 
provided for in Bryan treaties of 1914, now about complete with list of new ap- 
pointments. U.S. Daily, May 15, 1928, p. 1. 

FrRaNCE—GERMANY. Exchanged ratifications of agreement for delimitation of 
Franco-German frontier, signed at Paris, Aug. 14, 1925. Text: J. O., May 19, 
1928, p. 5555. 

PortucaL—Sovuts Arrica. Agreement for new Mozambique convention signed at 
Lisbon. Times (London), May 16, 1928, p. 15. 


INTERNATIONAL CONVENTIONS 


AERIAL NaviGaTION. Madrid, Nov. 1, 1926. 
Ratifications: 
Dominican Republic. Oct. 10, 1926. 
Mexico. Dec. 30, 1927. P. A. U., Apr., 1928, p. 421. 
ARBITRATION CLAUSES. Protocol. Geneva, Sept. 24, 1923. 
Ratification: Austria. Jan. 25,1928. L. N.O.J., Mar., 1928, p. 279. 


Arms TRAFFIC CONVENTION. Geneva, June 17, 1925. 
Accession: Liberia. L. N.O.J., May, 1928, p. 600. 
Ratifications: 
China. 
Venezuela. L. N. O. J., Mar., 1928, p. 278. 
Arms TraFric. Declaration regarding Ifni. Geneva, June 17, 1925. 
Accession: Liberia. L. N. O. J., May, 1928, p. 600. 
Ratification: Venezuela. L. N.O.J., Mar., 1928, p. 278. 
Arms TraFFic. Protocol of Signature. Geneva, June 17, 1925. 
Ratification: Venezuela. L. N.O.J., Mar., 1928, p. 278. 
Arms TraFFic. Protocol on Chemical Warfare. Geneva, June 17, 1925. 
Adhesions: 
Liberia. L. N. O. J., May, 1928, p. 600. 
Russia. U.S. Daily, May 14, 1928, p. 2. 
Ratifications: 
Venezuela. L. N.O.J., Mar., 1928, p. 278. 
Italy. L. N.O.J., May, 1928, p. 600. 
BULGARIAN DISARMAMENT. Protocol. Paris, Mar. 31, 1927. 
Signatures and text: L. N. O. J., Mar., 1928, p. 298. 
ExecrricaL ComMUNICATIONS UNION. Mexico City, July 21, 1924. 
Ratification: Mexico. Dec. 30, 1927. P. A. U., Apr., 1928, p. 421. 
EMIGRANT WOMEN AND GIRLS ON SHips. Recommendation. Geneva, June 5, 1926. 
Ratifications: 
Belgium. Feb. 17, 1928. 
India. J. L. O. B., Mar. 15, 1928. 


656 


CHRONICLE OF INTERNATIONAL EVENTS 


EMPLOYMENT FinpING For SeAMEN. Genoa, July 10, 1920. 
Ratification: France. Jan. 25, 1928. L. N.O.J., Mar., 1928, p. 282. 


EMPLOYMENT OF CHILDREN AT SEA. Genoa, July 9, 1920. 
Ratification: Hungary. Feb. 26, 1928. J. L.O. B., Mar. 15, 1928. 
EmpLoyMENT oF YounG Persons aS TRIMMERS AND Stokers. Geneva, Nov. 11, 1921. 
Ratifications: 
France. Jan. 16, 1928. L.N.O.J., Mar., 1928, p. 282. 
Hungary. Feb. 26, 1928. J. L. O. B., Mar. 15, 1928. 


Foreign ArBITRAL Awarps. Geneva, Sept. 26, 1927. 
Signatures: 
Austria. Jan. 12, 1928. 
Belgium. Dec. 16, 1927. 
Great Britain and Northern Ireland. Dec. 6, 1927. 
France. Dec. 12, 1927. 
Italy. Dec. 6, 1927. L. N.O.J., Mar., 1928, p. 279. 
Denmark. Mar. 26, 1928. L. N.O.J., May, 1928, p. 601. 
FreepoM or TRANSIT. Barcelona, April 20, 1921. 
Ratification: Chile. Mar. 19, 1928. L.N.O.J., May, 1928, p. 599. 
German Peace Treaty. Versailles, June 28, 1919. Amendment to Art. 393. Geneva, 
Nov. 2, 1922. 
Ratification: Luxemburg. April 5, 1928. L. N.O.J., May, 1928, p. 602. 
Greco-BULGARIAN Emigration. Geneva, Dec. 9, 1927. 
Signatures: 
Bulgaria. 
Greece. L. N.O. J., Mar., 1928, p. 279. 
Greek Rervucees. Declaration Concerning Protocol. Geneva, Dec. 8, 1927. 
Signatures: 
France. 
Great Britain. 
Italy. L. N.O. J., Mar., 1928, p. 279. 
Greek Rerucees. Protocol. Geneva, Sept. 15, 1927. 
Ratification: Greece. L. N. O. J., Mar., 1928, p. 278. 
INSURANCE FOR WoRKERS IN INDUSTRY, Commerce and Household Employment. 
Geneva, June 15, 1927. 
Ratification: Germany. Jan. 23, 1928. L. N.O.J., Mar., 1928, p. 282. 
Heautu INSURANCE FOR AGRICULTURAL WorkKERS. Geneva, June 15, 1927. 
Ratification: Germany. Jan. 23, 1928. L. N.O.J., Mar., 1928, p. 282. 


Huncarian DisaRMAMENT. Protocol. Paris, May 19, 1927. 
Signatures and text: L. N. O. J., Mar., 1928, p. 310. 


InsPecTION OF Emicrants. Geneva, June 5, 1926. 

Ratifications: 
Austria. Dec. 29, 1927. 
India. Jan. 14, 1928. L. N.O.J., Mar., 1928, p. 282. 
Belgium. Feb. 13, 1928. J. L. O. B., Mar. 15, 1928. 

Maritime Ports Récimme. Convention and statute. Geneva, Dec. 9, 1923. 
Accession: Netherlands (for the Netherland Indies, Surinam and Curagao). 
Ratification: Netherlands. Feb. 22, 1928. L.N.O.J., May, 1928, p. 599. 

MEASUREMENT OF VESSELS. Paris, Nov. 27, 1927. 

Ratification: Hungary. Jan. 3, 1928. L.N.O.J., Mar., 1928, p. 277. 


657 
4 
4] 


658 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Geneva, Nov. 10, 1921. 


MeEpIcAL EXAMINATION OF YOUNG PERSONS EMPLOYED AT SBA. 
Ratifications: 
France. Mar. 15, 1928. J.0O., Mar. 21, 1928, p. 3023. 
Hungary and Netherlands. J. L. O. B., Mar. 15, 1928. 
NAVIGABLE WaTERWAyYs. Convention and Protocol. Barcelona, April 20, 1921. 
Ratifications: 
Greece. Jan. 3, 1928. L. N.O.J., Mar., 1928, p. 277. 
Chile. Mar. 19, 1928. L. N.O.J., May, 1928, p. 599. 
Opium ConvEnTION. Geneva. Feb. 19, 1925. 
Accession: New Hebrides. Dec. 7, 1927. L. N.O.J., Mar., 1928, p. 278. 
Opium CONVENTION AND Protocot. Geneva, Feb. 19, 1925. 
Accession: Finland. Dec. 5, 1927. L. N.O.J., Mar., 1928, p. 278. 
Ratification: Luxemburg. Mar. 27, 1928. L. N.O.J., May, 1928, p. 600. 
Ratification deposited: Great Britain. Feb. 17, 1926. G. B. Treaty Series, no. 13 (1928). 
PERMANENT Court OF INTERNATIONAL JUSTICE. Optional Clause. Geneva, Dec. 16, 1920. 
Ratification: Germany. Feb. 29, 1928. L. N.0O.J., May, 1928, p. 600. 
PostaL CONVENTION AND PROTOCOL OF REGULATIONS. Buenos Aires, Sept. 15, 1921. 
Ratification: Venezuela. July 21, 1927. P. A. U., June 1928, p. 632. 
PrIvATE INTERNATIONAL Law. Havana, Feb. 13, 1928. 
Ratification: Cuba. Mar. 14, 1928. U.S. Daily, May 23, 1928, p. 1. 
June, 1928, p. 631. 
RADIOTELEGRAPH CONVENTION. Washington, Nov. 25, 1927. 
Ratification: United States. Mar. 21, 1928. Cong. Rec., Mar. 21, 1928, p. 5305. 
Raitways Récime. Convention and Statute. Geneva, Dec. 9, 1923. 
Accession: Colombia. Dec. 3, 1927. 


&. U., 


Ratifications: 
Germany. Dec. 5, 1927. 
Poland and Danzig. Dec. 7, 1928. L. N.O.J., Mar., 1928, p. 277. 
Netherlands. Feb. 22,1928. L.N.O.J., May, 1928, p. 599. 


Reuier Unton. Geneva, July 12, 1927. 
Signatures: 
Finland. Jan. 21, 1928. 
France. Dec. 9, 1927. 
Turkey. Dec. 17, 1927. L.N.O.J., Mar., 1928, p. 282. 


Rigut To A FuaG or States HavinG No Sea Coast. Barcelona, April 20, 1921. 


Ratifications: 
Greece. Jan. 3, 1928. L. N.O.J., Mar., 1928, p. 277. 
Chile. Mar. 19, 1928. L.N.O.J., May, 1928, p. 599. 


SanITARY CONVENTION. Paris, Jan. 17, 1912. Revision. 
Ratification (with reservations): United States. Mar. 22, 1928. 
1928, p. 10. Text: Cong. Rec., Mar. 22, 1928, p. 5380. 
SEAMEN’s ARTICLES OF AGREEMENT. Geneva, June 24, 1926. 
Ratification: France. April 4, 1928. L. N. O. J., May, 1928, p. 602. J. 0O., May 20, 
1928, p. 5631. 
SLtavery ConveNTION. Geneva, Sept. 25, 1926. 
Accessions: 
Egypt. Jan. 25, 1928. 
Monaco. Jan. 17, 1928. 
Ecuador. Mar. 26,1928. L. N.O.J., May, 1928, p. 600. 


Paris, June 21, 1926. 
U. S. Daily, Mar. 23, 
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Ratifications: 
Netherlands. Jan. 7, 1928. 
Sweden. Dec. 17, 1927. L. N.O.J., Mar., 1928, p. 279. 


TELEGRAPH SERVICE AGREEMENT. Tegucigalpa, May 24, 1926. 
Ratification: Honduras. Jan. 17, 1928. P. A. U., June, 1928, p. 632. 


TrapeE Restrictions ConvENTION. Protocol and Declaration. Geneva, Nov. 8, 1927. 
Signatures. L. N.O.J., Mar., 1928, p. 280. 

UNEMPLOYMENT CONVENTION. Washington, Nov. 28, 1919. 
Ratification: Hungary. Feb. 26, 1928. J. L. O. B., Mar. 15, 1928. 


Waite Leap IN Paint. Geneva, Nov. 19, 1921. 
Ratification: Hungary. Jan. 4, 1928. L.N.0O.J., Mar., 1928, p. 282. 


WorkMEN’S COMPENSATION FOR AccIDENTS (Equality of Treatment) Geneva, June 5, 1925. 
Ratifications: 
France. J. O., May 20, 1928, p. 5630. 
Poland. J. L. O. B., Mar. 15, 1928. 
Denmark. Mar. 31, 1928. 
Italy. Mar. 15, 1928. L.N.O.J., May, 1928, p. 601. 
WorkKMEN’S COMPENSATION FOR OccuPATIONAL Diseases. Geneva, June 10, 1925. 
Ratifications: 
Irish Free State. 
Switzerland. J. L. O. B., Mar. 15, 1928. 


WorKMEN’s COMPENSATION IN AGRICULTURE. Geneva, Nov. 12, 1921. 
Ratification: France. J.O., May 20, 1928, p. 5633. 
M. Auice MatrHews. 
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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


GENERAL CLAIMS COMMISSION—UNITED STATES AND 
MEXICO * 


GrorGE Davin Ricuarps v. THE UniTep Mexican States (Docket No. 22) 


Opinion rendered July 23, 1927 


Mexico held responsible for inexcusable delay of the courts in the prosecution of the 
murderers of an American citizen, the accused by reason of such delay not having been 


brought to final judgment. 

Counsel: United States, Stanley H. Udy; Mexico, Francisco A. Urstia. 

FERNANDEZ MacGregor, Commissioner: 

1. This claim is presented by the United States of America against the 
United Mexican States demanding from the latter, in behalf of George David 
Richards, an American citizen, an indemnization for damages suffered on 
account of the death of his father, David Emile Richards, also an American 
citizen, who was engaged in superintending the construction of a road in the 
vicinity of Merba Santa, near Chivela, State of Oaxaca, Mexico, and who was 
killed on August 26, 1921, under the circumstances hereinafter related: It 
seems that there had been difficulties between certain occupants of the land 
of the Chivela Estate and its owners, on account of certain taxes that the 
latter were endeavoring to collect from the former; the Mexican Government, 
upon request, had granted an escort of three soldiers for the protection of 
Richards, two of whom were accompanying him on horse-back at the time of 
the events, and upon reaching a point located several kilometers from the 
Yerba Santa, he was ambushed by several men who fired on him two shots, 
which wounded him in the upper right arm and in the right thigh; it seems 
that the soldiers, believing that Richards was dead, left him and went to 
notify their superior, who was the second lieutenant of a detachment of 
soldiers garrisoned in the ranch-house; the Lieutenant proceeded to the place 
where the attempt had been committed, and found only the body of Richards 
with the wounds mentioned, without the appearance of having been robbed. 
The claimant government alleges that the Mexican Government is responsible 
for the failure to afford adequate protection to Richards notwithstanding 
it knew the conditions of insecurity which prevailed in that region, shown by 
the fact that some other American and another foreigner had been killed two 


* Established in pursuance of the convention between the United States and Mexico signed 
September 8, 1923. C. van Vollenhoven, Presiding Commissioner; Fred K. Nielsen, Com- 
missioner; G. Ferndndez MacGregor, Commissioner. 

Headnotes, footnotes, and summaries, supplied by the Managing Editor of the JourNAL. 
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years before in that region, and for the failure to apprehend and punish ade- 
quately the guilty parties, although their names were known through a letter 
which the deceased had written during his life to a friend called Hart, an 
American citizen, owner of the estate, expressing to him the fear of being 
murdered by order of certain individuals whose names he gave. 

2. With respect to the alleged lack of protection, it is proven, of course, 
that the Mexican Government had endeavored to safeguard the life of 
Richards, even placing at his disposal a special guard, which Richards him- 
self reduced, making his trip with only two soldiers; it does not seem that any- 
thing else could be done, in view of the circumstances; it is further proven 
that the military authorities had detachments in that region with the object 
of keeping order. Attacks on the lives and property of individuals cannot be 
prevented many times, unfortunately, even by using the most efficacious 
preventive measures, and it seems that the fact that other foreigners should 
have been killed there two years before, does not sufficiently prove a state of 
disorder which would require special measures. It is also proven that, at the 
request of Hart, Richards’ friend, the former was furnished a detachment the 
services of which were satisfactory. Therefore, the allegation of lack of 
protection cannot be made a ground for the present claim. 

3. With regard to the failure to apprehend and punish the guilty parties, the 
following is established in the record: due to the request of either the Ameri- 
can Consul or Richards’ friends, or due to the report rendered by the Lieu- 
tenant who proceeded at once to the scene of the events, an investigation was 
initiated in the Mixed Court of First Instance of the District of Juchitén, 
Oaxaca. It appears that the decree docketing the case was issued on August 
28th, that is, two days after the murder was committed; on September 3rd, 
orders were issued for the apprehension of Alejandro Jiménez, Dionisio 
Carrasco, Mariano Mendoza and Mariano Lépez, presumably guilty of the 
crime committed, according to the letter which Richards wrote to Hart; on 
September 4th a decree was issued for the formal imprisonment of said men, 
who had already been arrested, the corpus delicti having also been proven with 
the autopsy made on the corpse of the deceased and with the testimony of 
several witnesses, including Hart; the same decree contained orders for the 
apprehension of Apolinar Carrasco and Otén Vela4zquez, who were considered 
also involved in the crime, but it seems that neither of these two men was 
found or arrested. It is presumable that the proceedings may have contin- 
ued until March 17, 1922, on which date the judge issued an order releasing 
the men detained, basing his action in that they had proven an alibi by show- 
ing that they were not and could not be in the place of crime, since they were 
in different and very distant places; on March 22, 1922, the Prosecuting 
Attorney filed an appeal against such decree, but the judge did not admit said 
appeal until March 2, 1925; the same Prosecuting Attorney, on March 4, 
1925, requested the apprehension of the accused, Veld4zquez and Carrasco, 
who had not been arrested up to that date; the case on appeal went to the 
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Court of Appeals on March 19, 1925; the latter dictated its decision on appeal 
on August 1, 1925, revoking the decree which was issued by the lower court 
and which released the accused, and ordering them again confined in jail, 
the prosecution to be continued, basing itself on the fact that the testimony 
of the witnesses who helped to prove the alibi looked false and, specially, on 
the fact that the four accused could have been the intellectual authors of the 
crime and not its material authors only. There is no evidence showing that 
this apprehension may have been effected or that the prosecution may have 
been continued in any manner, it appearing only that a district judge, prob- 
ably in an “‘amparo”’ filed by the accused before him, granted a temporary 
injunction against the act complained of (probably that of reapprehension), 
under date of August 15, 1925. 

4. According to the foregoing facts, no irregularities appear in the pro- 
cedure, which may amount to a deficiency and, therefore, carry international 
responsibility, until the time when the Prosecuting Attorney appealed from 
the decree which released the accused (March 20, 1922). From then on, 
there occur unexplainable delays, the first being that of the appeal having 
been admitted only almost three years afterwards (March 2, 1925) ; the Court 
of Appeals revoked the decree of liberty and ordered the reapprehension of 
the accused on August 1, 1925, but Mexico has not presented any evidence 
of the continuation of the prosecution, or of their having been finally judged. 
More than six years, then, have elapsed without the judgment of the parties 
presumably responsible for Richards’ death, and it appears that the delays 
have no excuse, for which reason Mexico is clearly liable on this ground. 

5. The Government of Mexico alleged that at the time when the United 
States presented the claim, that is, on December 17, 1924, no claim had ac- 
crued, because the proceedings had been regular up to then, and there was, 
for that reason, no damage for which claim could be made, in view of the 
fact that the deficiencies, if there be such, did not become apparent until 
April 13, 1925. I believe that this argument should not be taken into con- 
sideration, because the appeal of the Prosecuting Attorney filed on March 22, 
1922, should have been decided shortly thereafter and it was not, the sup- 
posed delinquents having remained free since then, and because there is the 
fact that two of them, Velazquez and Carrasco, were never apprehended. The 
subsequent delays are incorporated into those which existed at the time of 
filing this claim. 

6. The Government of Mexico also alleged that the present claim did not 
accrue prior to September 8, 1923, the date on which the two contracting 
parties in this arbitration concluded their general claims convention, and 
that therefore it was erroneously filed under Article VI, instead of under 
Article VII, of said treaty. For the reasons stated under paragraph 5, there 
would seem no doubt but that the present claim accrued prior to the signing 
of the general claims convention. 

7. In view of the above considerations, I believe that the Government 
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of the United Mexican States must pay to the Government of the United 
States of America, on behalf of George David Richards, the sum of $9,000 
without interest. 

VAN VOLLENHOVEN, Presiding Commissioner: 

I concur in Commissioner Fernandez MacGregor’s opinion. 

NIELSEN, Commissioner: 

I concur with Commissioner MacGregor’s conclusion as to liability on the 
part of Mexico in this case. In my opinion it is clear that proper steps were 
not taken to apprehend and punish persons guilty of the murder of David 
Emile Richards. 


DECISION 


The Commission decides that the Government of the United Mexican 
States is obligated to pay to the Government of the United States of America, 
on behalf of George David Richards, $9,000.00 (nine thousand dollars), 
without interest. 

Done at Washington, D. C., this 23rd day of July, 1927. 

C. VAN VOLLENHOVEN, 
Presiding Commissioner. 
Frep K. NIELSEN, 
Commissioner. 
G. FerNANDEZ MacGREGor, 
Commissioner. 


Mary ANN TURNER v. THE UNITED Mexican States (Docket No. 1327) 


Opinion rendered July 23, 1927 


Mexico held directly responsible for the bad effect of its a and careless custody upon 


the health of an accused American citizen, who died in jail without trial after an undue delay 
in the court proceedings in violation of Mexican law, notwithstanding that his arrest and 
formal imprisonment may have been justified and that there was no evidence of his ill 
treatment in jail. 

__ If having a man in custody obligates a government to account for him, having a man in 
illegal custody doubtless renders a government liable for the dangers and disasters which 
would not have been his share, or in a less degree, if he had been at liberty. 


Counsel: United States, Marshall Morgan, Assistant Agent; Mexico, 
Enrique Munguia, Jr. 

Van VOLLENHOVEN, Presiding Commissioner: 

1. This claim is presented by the United States of America in behalf of 
Mary Ann Turner, an American national through the naturalization of her 
husband, against the United Mexican States, on account of damages suffered 
from the death of her said husband, Edward Turner, a naturalized American 
national. Turner, who in the spring of 1899 was a locomotive engineer in 
Mexico, had the misfortune to be involved in a train collision on March 20, 
1899, at Encinar, Veracruz, which caused the death of the fireman serving 
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on the other colliding engine. Turner was arrested about April 1, 1899, and 
sent first to the prison hospital at Orizaba, Veracruz, and afterwards to the 
prison in that place. He was free on bail until an uncertain date after June 
14, 1899; was in jail again (first in Orizaba, the last few weeks in Veracruz) 
until January 28, 1900; and on the last date he died,without having had a 
trial. The United States alleges direct responsibility of Mexico for an illegal 
arrest, undue and illegal delay of proceedings, and inhuman treatment in 
prison, all of which contributed to causing Turner’s death, and claims on 
behalf of his widow damages in the sum of $50,000.00, with interest thereon. 

2. The nationality of the claim has been challenged by Mexico in its 
answer, but after the filing of additional evidence by the United States this 
challenge was abandoned. 

3. An unjustified arrest of Turner has not been proven. Under Mexican 
law, negligence in causing a railway accident resulting in one’s death is 
punishable, and both Turner and the engineer of the other colliding train, one 
Clark, were arrested. The fact that Clark was convicted on March 17, 1900 
(two months after Turner’s death), for having caused this collision certainly 
can not prove that in March or April, 1899, there did not exist sufficient 
ground for an arrest and formal imprisonment of the deceased. 

4. As to undue and illegal delay of court proceedings in the District Court 
at Veracruz in Turner’s case, Mexico has pleaded that it is impossible to 
produce evidence because of the court records having been destroyed by 
American naval forces in April, 1914. The statement, made not only in the 
reply brief, but repeated during the oral hearings, is palpably erroneous. 
Annex 1 of the answer established that the records of the Veracruz jail (el 
archivo de la Carcel de Veracruz, as the answer says), had been destroyed in 
1914, among them the record of 1900 (los expedientes de 1900) and that there- 
fore the respondent government could furnish no information about what 
happened to Turner in that jail in the last month of his life. This informa- 
tion obtained from the jail warden at Veracruz was transmitted by the 
governor of the State of Veracruz, who resides at Jalapa, Veracruz. These 
statements which in no wise are related either to court records, to Jalapa, or 
to the year 1899, are reproduced in the Mexican reply brief (filed May 24, 
1927) by contending “‘that as stated in Annex I of the Answer, the court 
records of Jalapa, Veracruz, from at least 1899 to 1914, were destroyed by the 
Army of the United States of America at the time that these American troops 
landed at and were in possession and control of the port of Veracruz. Among 
the said court records thus destroyed the documentation of the Mexican 
Judiciary concerning the said Turner was to be found.’’ Additional evi- 
dence, filed by Mexico itself on May 11, 1927, to-wit, only thirteen days 
before the reply brief, shows that the caurt records in question, if not in Vera- 
cruz, might be either in the archives of the former or present circuit courts at 
Puebla, Mexico City or Querétaro, that they apparently have been mislaid 
or destroyed by Mexican officials, and that even at this time Mexico feels 
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uncertain where they ought to be. This means that Mexico can not possibly, 
as it endeavored to do, invoke in its favor or as an excuse, this lack of counter- 
proof proceeding from the court record, and that its absence in this case is 
entirely different from the situation existing in the Faulkner case (Docket 
No. 47),! according to paragraph 5 of the Commissioner’s opinion in that 
case. 

5. From the record as it stands, and especially from a letter of the Ameri- 
can Ambassador of September 4, 1899, and one of the Mexican Foreign 
Minister of December 26, 1899, it would seem probable that, if some investi- 
gations were made, they must have been slow and unsatisfactory, and that 
the accused was not allowed to play a part of any importance in them. It 
need not be established that gathering evidence in the case of a railway 
collision of this type and in this part of the country is a simpler task than 
gathering evidence of a backwoods murder by unknown individuals. 

6. The record contains various statements about the time during which 
Turner was deprived of his liberty. Mexico contends that he was arrested 
on or about March 20, but released on bail on March 30, 1899; the American 
Ambassador, on the other hand, contends that both Turner and Clark were 
imprisoned on April 1, 1899. Mexico alleges that Turner’s bail was cancelled 
and he himself placed at the disposal of the judge on or about June 14, 1899, 
but that while the application of the guarantor was being dispatched, Turner 
succeeded in escaping, and that he was apprehended in Mexico City. The 
date on which Turner returned to jail is uncertain. When, however, the 
Mexican Foreign Minister, according to his letter of September 5, 1899, to 
the American Ambassador, applied to the judge at Veracruz for information 
about the prisoner Turner, he was never informed by that judge (as far as the 
record shows) that his supposition about Turner’s being in jail was erroneous; 
nor did this judge, when asked for an explanation about the apparent slow- 
ness of the investigations, ever allege (as far as the record shows) that they 
had been seriously interrupted because of any escape of Turner. On the 
record as it stands, it may be safely assumed that Turner was in jail at least 
from about September 1, 1899, on; the more so as—according to a statement 
furnished by the Supreme Court of the Nation—Turner on November 27, 
1899, presented a petition requesting that the indictment in his case be 
quashed, and he probably did not do so until after he had waited in jail a 
considerable length of time for a trial. Under the conditions of the record 
there is no reason to give Mexico the benefit of the doubt against statements 
made by the American Embassy, when these in themselves are probable and 
not contradicted by any evidence. 

7. According to the Mexican federal code of criminal procedure, which was 
applicable, the first stage of the proceedings, that of the preliminary investiga- 
tions, should have ended within five months after the date on which the 
accused came at the disposal of the judge (some date between March 20 and 

1 Printed in this Journax, Vol. 21 (1927), p. 349. 
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April 1, 1899, both dates inclusive). If he was apprehended shortly after 
June 14, 1899, and therefore had been at the disposal of the judge from about 
April 1, 1899, on, then he was illegally in jail from about September 1, 1899. 
But even if it is considered uncertain whether he was at the court’s disposal 
between June 14, and September 1, 1899, then at any rate he was illegally in 
jail from about November 15, 1899, on; and since the illness from which he 
died must have begun or at any rate increased during the two months be- 
tween the middle of November, 1899, and January 28, 1900, Mexico must be 
liable for what befell Turner during this period of illegal custody. Though 
there is no convincing proof that his death was caused by his treat- 
ment in prison, there can be no doubt but that, if at liberty, he would have 
been able to take better measures for restoring his health than he could do 
either in prison, or in a prison hospital. If having a man in custody obligates 
a government to account for him, having a man in illegal custody doubtless 
renders a government liable for dangers and disasters which would not have 
been his share, or in a less degree, if he had been at liberty. 

8. Ill-treatment of Turner in jail is not proven in itself. No letters 
written either by him or to him while he was in prison connect up his death 
with inhuman treatment. The evidence exclusively consists of later 
statements by his widow, and of manifestly exaggerated letters from his 
lawyer, not corroborated by any contemporary testimony from some im- 
partial authority having first-hand knowledge. But it is proven, on the one 
hand, that a man reported to be of broken health, who died on January 28th, 
was reprimanded by a jail warden on or about January 20th because of ‘‘ bad 
conduct”’ (mala conducta); and on the other hand, that the judge at Vera- 
cruz, being requested by the Federal District Attorney for information 
‘‘whether it is true that he (Turner) is almost in a dying condition,”’ tele- 
graphed on January 26, 1900 (only two days before Turner’s death), that 
Turner was in ‘‘the best condition possible consistent with his position as an 
accused” (se halla en las mejores condiciones posibles atenta su calidad de 
procesado). Instead of observing that this statement overlooked the fact 
that Turner, not having been tried, should have been considered and treated 
as an innocent man, Mexico attempts to amplify the judge’s statement by 
contending that this statement shows that while in prison, Turner “con- 
stantly was of bad behavior.” 

9. This is a case of alleged direct responsibility for acts of authorities. 
Mexico, on the record, cannot be held responsible for Turner’s death; but it 
should be held responsible for the bad effect of its illegal and careless custody 
on Turner’s health. An amount of damages of $4,000.00 (four thousand 
dollars) without interest, would seem to express best the direct pecuniary 
damage, grief and indignity sustained by the claimant. 

NIELSEN, Commissioner: 

I am of the opinion that Turner was clearly the victim of mistreatment. 
He evidently was not in jail for the entire period of ten months between the 
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date of his arrest on March 20, 1899, as stated in the memorial, or some days 
later, and the date of his death on January 28, 1900. But though he was 
free on bail a part of that time, he was continuously under accusation. There 
is no satisfactory explanation in the record why he was not tried. Evidence 
in the record indicates to my mind that he was innocent of the charge pre- 
ferred against him, even though his arrest may have been justified. It seems 
to me to be clear that the accusation against him was of such a nature 
that its merits could speedily have been determined by a court. 

FreRNANDEZ MacGrecor, Commissioner: 

I concur with paragraphs 1 to 6 of the Presiding Commissioner’s opinion. 
It appears clear to me, notwithstanding the vagueness of the evidence pre- 
sented by both sides in this case, that Turner was held prisoner without 
being brought to trial for a period which could be from three to five months 
more than he should have been, according to Mexican law, and that this fact, 
which means a violation of human liberty, renders Mexico liable conformably 
with principles of international law. Therefore, I believe that the claimant 
must be awarded the sum proposed by the Presiding Commissioner. 


DECISION 


The Commission decides that the Government of the United Mexican 
States is obligated to pay to the Government of the United States of America, 
on behalf of Mary Ann Turner, $4,000.00 (four thousand dollars), without 


interest. 
Done at Washington, D. C., this 23rd day of July, 1927. 
C. VAN VOLLENHOVEN, 
Presiding Commissioner. 


Frep K. NIELSEN, 
Commissioner. 


G. FernAnpeEz MacGrecor, 
Commissioner. 


B. E. Cuattin v. Toe Unitrep Mexican States (Docket No. 41) 
Opinion rendered July 23, 1927 


Diplomatic protection of fugitives from justice should be left to the discretion of the 
claimant government. 

Direct responsibility for damages to aliens is incurred on account of wrongful acts of the 
government itself or of its officials, unconnected with any previous wrongful act by a citizen. 
Where the wrong has been committed by a private individual or executive official, and the 
judicial authorities have failed to take proper steps against the wrongdoers, indirect govern- 
ment liability attaches, though, considered in connection with the alleged delinquency of 
the government itself, it is quite as direct as its liability for any other act of its officials. So 
also in analogous cases of lack of protection by executive or legislative authorities. 

_ Indirect responsibility for i ciency of governmental action of the executive or legisla- 
tive branches in connection with the acts of others does not attach unless it is fagrant, such 
as cases of bad faith or wilful neglect of duty. Acts of such branches of the government or of 
their officials involving direct responsibility are not so limited. 


) 
3 
3 
l 

r 
Ly 
n 
‘ 
t 
d 
l- 

$ 
5. 
it - 
y § 
d 
ti 


668 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


When acts of the judiciary are complained of, involving either direct or indirect liability 
(the latter properly called denial of justice), the rule applies that such responsibility is 
limited to cases of outrage, bad faith, wilful neglect of duty or manifestly insufficient govern- 
mental action. The distinction between direct and indirect responsibility becomes of im- 


rtance whenever acts of the other branches of the government are concerned; then the 
imitation of liability (as it exists for all judicial acts) does not apply to the category of direct 
erivative 


responsibility, but only to the category of so-called indirect or 
Both categories of governmental responsibility—direct and indirect—should be brought 
to the test of international standards in order to determine whether an international wrong 
has been committed, and for both categories convincing evidence is necessary to fasten 
liability. As far as acts of the judiciary are involved, the view applies to both categories 
that ‘“‘It is a matter of the greatest political and international delicacy for one country to 
disacknowledge the judicial decision of a court of another country” (Garrison’s Case, Moore, 
3129). 
Bringing the proceedings of the Mexican authorities against the claimant to the test of 
international standards, there can be no doubt of their being wholly insufficient. Inquiring 
whether there is convincing evidence of these unjust proceedings, the answer must be in the 
affirmative. Since this is a case of alleged responsibility of Mexico for injustice committed 
by its judiciary, it is necessary to inquire whether the treatment of the claimant amounted 
to an outrage, to bad faith, to wilful neglect of duty, or to manifest insufficiency of govern- 
mental action, and the answer here again can only be in the affirmative. 


Counsel: United States, Bert L. Hunt; Mexico, Eduardo Sudrez. 
VAN VOLLENHOVEN, Presiding Commissioner: 

1. This claim is made by the United States of America against the United 
Mexican States on behalf of B. E. Chattin, an American national. Chattin, 
who since 1908 was an employee (at first freight conductor, thereafter pas- 
senger conductor) of the Ferrocarril Sud-Pactfico de México (Southern Pacific 
Railroad Company of Mexico) and who in the summer of 1910 performed 
his duties in the State of Sinaloa, was on July 9, 1910, arrested at Mazatlan, 
Sinaloa, on a charge of embezzlement; was tried there in January, 1911, con- 
victed on February 6, 1911, and sentenced to two years’ imprisonment; but 
was released from the jail at Mazatlin in May or June, 1911, asa consequence 
of disturbances caused by the Madero revolution. He then returned to the 
United States. It is alleged that the arrest, the trial and the sentence were 
illegal, that the treatment in jail was inhuman, and that Chattin was dam- 
aged to the extent of $50,000.00, which amount Mexico should pay. 

2. Mexico has challenged the claimant’s citizenship on account of its being 
established by testimonial evidence only. Under the principles expounded 
in paragraph 3 of the Commission’s opinion in the case of William A. Parker 
(Docket No. 127)! rendered March 31, 1926, the American nationality of 
Chattin would seem to be proven. 

3. The circumstances of Chattin’s arrest, trial and sentence were as fol- 
lows. In the year 1910 there had arisen a serious apprehension on the part of 
several railroad companies operating in Mexico as to whether the full pro- 
ceeds of passenger fares were accounted for to these companies. The South- 
ern Pacific Railroad Company of Mexico applied on June 15, 1910, to the 
Governor of the State of Sinaloa, in his capacity as chief of police of the 
State, codperating with the federal police, in order to have investigations 
made of the existence and extent of said defrauding of their lines within the 


1 Printed in this JourNnau, Vol. 21 (1927), p. 174. 
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territory of his State. On or about July 8, 1910, one Cenobio Ramfrez, a 
Mexican employee (brakeman) of the said railroad, was arrested at Mazatlén 
on a charge of fraudulent sale of railroad tickets of the said company, and in 
his appearance before the District Court in that town he accused the con- 
ductor Chattin—who since May 9, 1910, had charge of trains operating be- 
tween Mazatlan and Acaponeta, Nayarit—as the principal in the crime with 
which he, Ramfrez, was charged; whereupon Chattin also was arrested by the 
Mazatlén police, on July 9 (not 10), 1910. On August 3 (not 13), 1910, his 
case was consolidated not only with that of Ramirez, but also with that of 
three more American railway conductors (Haley, Englehart and Parrish) 
and of four more Mexicans. After many months of preparation and a trial 
at Mazatldn, during both of which Chattin, it is alleged, lacked proper in- 
formation, legal assistance, assistance of an interpreter and confrontation 
with the witnesses, he was convicted on February 6, 1911, by the said District 
Court of Mazatlan as stated above. The case was carried on appeal to the 
Third Cireuit Court at Mexico City, which court on July 3, 1911, affirmed 
the sentence. In the meantime (May or June, 1911) Chattin had been re- 
leased by the population of Mazatlan which threw open the doors of the jail 
in the time elapsing between the departure of the representatives of the Diaz 
régime and the arrival of the Madero forces. 


Forfeiture of the right to national protection 


4. Mexico contends that not only has Chattin, as a fugitive from justice, 
lost his right to invoke as against Mexico protection by the United States, 
but that even the latter is bound by such forfeiture of protection and may 
not interpose in his behalf. If this contention be sound, the American 
Government would have lost the right to espouse Chattin’s claim, and the 
claim lacking an essential element required by Article 1 of the convention 
signed September 8, 1923, would not be within the cognizance of this Commis- 
sion. The motive for the alleged limitation placed on the sovereignty of the 
claimant’s government would seem to be that a government by espousing 
such claim makes itself a party to the improper act of its national. Inter- 
national awards, however, establishing either the duty or the right of inter- 
national tribunals to reject claims of fugitives from justice have not been 
found; on the contrary, the award in the Pelletier case (under the convention 
of May 28, 1884, between the United States and Hayti) did not attach any 
importance to the fact that Pelletier had escaped from an Haytian jail, nor 
did Secretary Bayard do so in expounding the reasons why the United States 
Government did not see fit to press the award rendered in its favor (Moore, 
at 1779, 1794, 1800). In the Roberts? and Strother* cases (Docket Nos. 185 
and 3088) this Commission virtually held that protection of a fugitive from 
justice should be left to the discretion of the claimant government, and it did 


? Printed in this JourNax, Vol. 21 (1927), p. 357. 
’ Printed in this JourNaL, Vol. 22 (1928), p. 447. 
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so more explicitly in the Massey case (Docket No. 352;‘ paragraph 3 of Com- 
missioner Nielsen’s opinion). A similar attitude was taken in cases in which 
forfeiture of the right to protection was alleged on other grounds. In para- 
graph 6 of its opinion in the Macedonio J. Garcfa case (Docket No. 607), the 
Commission held that the American claimant’s participation in Mexican 
politics was not a point on which the question of the right of the United 
States to intervene in his behalf, and therefore the question of the Commis- 
sion’s jurisdiction, could properly be raised, but that the pertinency of this 
point could only be considered in connection with the question of the validity 
of the claim under internationallaw. In the Francisco Mallén case (Docket 
No. 2935) * none of the Commissioners held that misstatements or even mis- 
representations by the individual claimant could furnish a ground for the 
Commission to reject the claim as an unallowable one. It is true that more 
than once in international cases statements have been made to the effect that 
a fugitive from justice loses his right to invoke and to expect protection— 
either by the justice from which he fled, or by his own government—but this 
would seem not to imply that his government as well loses ts right to espouse 
its subject’s claim in its discretion. The present claim, therefore, apart from 
the question whether a man who leaves a jail which is thrown open may be 
called a fugitive from justice, should be accepted and examined. 


Illegal arrest 


5. It has been alleged, in the first place, that Chattin, contrary to the 
Mexican Constitution of 1857, was arrested merely on an oral order. The 
court’s decision rendered February 6, 1911, stated that the court record con- 
tained “‘the order dated July 9, which is the written order based on the rea- 
sons for the detention of Chattin;’’ and among the court proceedings there 
are to be found (a) a decree ordering Chattin’s arrest, dated July 9, 1910, and 
(b) a decree for Chattin’s ‘‘formal imprisonment,” dated July 9, 1910, as well. 
Even if the first decree had been issued some hours after Chattin’s arrest, 
for which there is no proof except the statement by the police prefect that 
Chattin was placed in a certain jail on the judge’s “oral order,” the irregular- 
ity would have been inconsequential to Chattin. The Third Circuit Court 
at Mexico City, when called upon to examine the second decree given on July 
9, 1910, held on October 27, 1910, that it had been regular but for the omis- 
sion of the crime imputed (which was known to Chattin from the examina- 
tion to which he was previously submitted on July 9, 1910), and therefore the 
court affirmed it after having amended it by inserting the name of Chattin’s 
alleged crime. The United States has alleged that, since the sentence ren- 
dered on February 6, 1911, held that “the confession of the latter’’ (Ramfrez) 
‘does not constitute in itself a proof against the other’’ (Chattin), the court 
confessed that Chattin’s arrest had been illegal. No such inference can be 


4 Printed in this JourNAL, Vol. 21 (1927), p. 783. 
5 Printed in this JouRNAL, Vol. 21 (1927), p. 803. 


4 


JUDICIAL DECISIONS 671 


made from the words cited, though the thought might have been expressed 
more clearly; a statement, insufficient as evidence for a conviction, can under 
Mexican law (as under the laws of many other countries) furnish a wholly 
sufficient basis for an arrest and formal imprisonment. 


Defective administration of justice 


6. Before taking up the allegations relative to irregular court proceedings 
against Chattin and to his having been convicted on insufficient evidence, 
it seems proper to establish that the present case is of a type different from 
most other cases so far examined by this Commission in which defective 
administration of justice was alleged. 

7. In the Kennedy case (Docket No. 7) * and nineteen more cases before 
this Commission it was contended that, a citizen of either country having 
been wrongfully damaged either by a private individual or by an executive 
official, the judicial authorities had failed to take proper steps against the 
person or persons who caused the loss or damage. A governmental liability 
proceeding from such a source is usually called ‘indirect liability,’’ though, 
considered in connection with the alleged delinquency of the government it- 
self, it is quite as direct as its liability for any other act of its officials. The 
liability of the government may be called remote or secondary only when com- 
pared with the liability of the person who committed the wrongful act (for 
instance, the murder) for that very act. Such cases of indirect governmental 
liability because of lack of proper action by the judiciary are analogous to 
eases in which a government might be held responsible for denial of justice 
in connection with nonexecution of private contracts, or in which it might be- 
come liable to victims of private or other delinquencies because of lack of 
protection by its executive or legislative authorities. 

8. Distinct from this so-called indirect government liability is the direct 
responsibility incurred on account of acts of the government itself, or its offi- 
cials, unconnected with any previous wrongful act of a citizen. If such gov- 
ernmental acts are acts of executive authorities, either in the form of breach 
of government contracts made with private foreigners, or in the form of other 
delinquencies of public authorities, they are at once recognized as acts in- 
volving direct liability; for instance, collisions caused by public vessels, reck- 
less shooting by officials, unwarranted arrest by officials, mistreatment in 
jail by officials, deficient custody by officials, ete. As soon, however, as mis- 
treatment of foreigners by the courts is alleged to the effect that damage sus- 
tained is caused by the judiciary itself, a confusion arises from the fact that 
authors often lend the term “denial of justice” as well to these cases of the 
second category, which are different in character from a “denial of justice” 
of the first category. So also did the tribunal in the Yuille, Shortridge & 
Company case (under the British memorandum of March 8, 1861, accepted 
by Portugal; De Lapradelle et Politis, II, at 103), so Umpire Thornton some- 

* Printed in this Journat, Vol. 22 (1928), p. 174. 
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times did in the 1868 Commission (Moore, 3140, 3141, 3143; Burn, Pratt and 
Ada cases). It would seem preferable not to use the expression in this man- 
ner. The very name “denial of justice” (dénégation de justice, déni de jus- 
tice) would seem inappropriate here, since the basis of claims in these cases 
does not lie in the fact that the courts refuse or deny redress for an injustice 
sustained by a foreigner because of an act of someone else, but lies in the fact 
that the courts themselves did injustice. In the British and American claims 
arbitration Arbitrator Pound one day put it tersely in saying that there must 
be ‘‘an injustice antecedent to the denial, and then the denial after it”’ 
(Nielsen’s Report, 258, 261). 

9. How confusing it must be to use the term “denial of justice’’ for both 
categories of governmental acts, is shown by a simple deduction. If ‘denial 
of justice’? covers not only governmental acts implying so-called indirect 
liability, but also acts of direct liability, and if, on the other hand, ‘denial 
of justice” is applied to acts of executive and legislative authorities as well 
as to acts of judicial authorities—as is often being done—there would exist 
no international wrong which would not be covered by the phrase “ denial 
of justice,” and the expression would lose its value as a technical distinction. 

10. The practical importance of a consistent cleavage between these two 
categories of governmental acts lies in the following. In cases of direct re- 
sponsibility, insufficiency of governmental action entailing liability is not 
limited to flagrant cases such as cases of bad faith or wilful neglect of duty. 
So, at least, it is for the non-judicial branches of government. Acts of the 
judiciary, either entailing direct responsibility or indirect liability (the latter 
called denial of justice, proper), are not considered insufficient unless the 
wrong committed amounts to an outrage, bad faith, wilful neglect of duty, or 
insufficiency of action apparent to any unbiased man. Acts of the executive 
and legislative branches, on the contrary, share this lot only then, when they 
engender a so-called indirect liability in connection with acts of others; and 
the very reason why this type of acts often is covered by the same term “ de- 
nial of justice” in its broader sense may be partly in this, that to such acts 
or inactivities of the executive and legislative branches engendering indirect 
liability, the rule applies that a government cannot be held responsible for 
them unless the wrong done amounts to an outrage, to bad faith, to wilful 
neglect of duty, or to an insufficiecy of governmental action so far short of 
international standards that every reasonable and impartial man would 
readily recognize its insufficiency. With reference to direct liability for acts 
of the executive it is different. In the Mermaid case (under the convention 
of March 4, 1868, between Great Britain and Spain) the commissioners held 
that even an act of mere clumsiness on the part of a gunboat—a cannon shot 
fired at a ship in an awkward way—when resulting in injustice renders the 
government to whom that public vessel belongs liable (De Lapradelle et Poli- 
tis, II, 496; compare Moore, 5016). In the Union Bridge Company case ’ 

7 Printed in this JourNa., Vol. 19 (1925), p. 215. 
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the British American arbitral tribunal decided that an act of an executive 
officer may constitute an international tort for which his country is liable, 
even though he acts under an erroneous impression and without wrongful 
intentions (Nielsen’s Report, at 380). This Commission, in paragraph 12 
of its opinion in the Illinois Central Railroad Company case (Docket No. 
432),8 rendered March 31, 1926, held that liability can be predicated on 
nonperformance of government contracts even where none of these aggravat- 
ing circumstances is involved; and a similar view regarding responsibility for 
other acts of executive officers was held in paragraph 7 of its opinion in the 
Okie case (Docket No. 275), rendered March 31, 1926, and in paragraph 9 
of the first opinion in the Venable case (Docket No. 603).° Typical instances 
of direct damage caused by the judiciary—“‘ denial of justice’”’ improperly so 
called—are the Rozas and Driggs cases (Moore, 3124-3126; not the Driggs 
case in Moore, 3160); before this Commission the Faulkner, Roberts, Turner 
and Strother cases (Docket Nos. 47, 185, 1327 and 3088) presented instances 
of this type, in so far as the allegation of illegal judicial proceedings was in- 
volved therein. Neither in the Rozas and Driggs cases, nor in the Selkirk 
case (Moore, 3130), the Reed and Fry case (Moore, 3132), the Jennings case 
(Moore, 3135), the Pradel case (Moore, 3141), the Smith case (Moore, 3146), 
the Baldwin case (Moore, 3235), the Jonan case (Moore, 3251), the Trumbull 
ease (Moore, 3255), nor in the Croft case (under the British memorandum of 
May 14, 1855, accepted by Portugal; De Lapradelle et Politis, II, at 22; 
compare Moore, 4979) and the Costa Rica Packet case (under the convention 
of May 16, 1895, between Great Britain and the Netherlands; La Fontaine, 
509, Moore, 4948) was the improper term ‘denial of justice” used by the 
tribunal itself. The award in the Cotesworth & Powell case made a clear 
and logical distinction between the two categories mentioned in paragraphs 7 
and 8, above; “‘denials of justice’”’ on the one hand (when tribunals refuse 
redress), and “acts of notorious injustice’”’ committed by the judiciary on the 
other hand (Moore, at 2057, 2083). 

11. When, therefore, the American Agency in its brief mentions with great 
emphasis the existence of a ‘denial of justice” in the Chattin case, it should 
be realized that the term is used in its improper sense which sometimes is 
confusing. It is true that both categories of government responsibility—the 
direct one and the so-called indirect one—should be brought to the test of 
international standards in order to determine whether an international 
wrong exists, and that for both categories convincing evidence is necessary to 
fasten liability. It is moreover true that, as far as acts of the judiciary are 
involved, the view applies to both categories that “it is a matter of the great- 
est political and international delicacy for one country to disacknowledge the 
judicial decision of a court of another country” (Garrison’s case; Moore, 
3129), and to both categories the rule applies that state responsibility is 


8 Printed in this JouRNAL, Vol. 20 (1926), p. 794. 
® Printed in this JourRNAL, Vol. 22 (1928), p. 432. 
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limited to judicial acts showing outrage, bad faith, wilful neglect of duty, 
or manifestly insufficient governmental action. But the distinction becomes 
of importance whenever acts of the other branches of government are con- 
cerned; then the limitation of liability (as it exists for all judicial acts) does 
not apply to the category of direct responsibility, but only to the category 
of so-called indirect or derivative responsibility for acts of the executive 
and legislative branches, for instance on the ground of lack of protection 
against acts of individuals. 


Irregularity of court proceedings 


12. The next allegation on the American side is that Chattin’s trial was 
held in an illegal manner. The contentions are: (a) that the Governor of 
the State, for political reasons, used his influence to have this accused and 
three of his fellow conductors convicted; (b) that the proceedings against 
the four conductors were consolidated without reason; (c) that the proceed- 
ings were unduly delayed; (d) that an exorbitant amount of bail was re- 
quired; (e) that the accused was not duly informed of the accusations; (f) 
that the accused lacked the aid of counsel; (g) that the accused lacked the 
aid of an interpreter; (h) that there were no oaths required of the witnesses; 
(i) that there was no such a thing as confrontation between the witnesses and 
the accused; and (j) that the hearings in open court which led to sentences 
of from two years’ to two years and eight months’ imprisonment lasted only 
some five minutes. It was also contended that the claimant had been forced 
to march under guard through the streets of Mazatlan; but the Commission 
in paragraph 3 of its opinion in the Faulkner case (Docket No. 47) !° rendered 
November 2, 1926, has already held that such treatment is incidental to the 
treatment of detention and suspicion, and cannot in itself furnish a separate 
basis for a complaint. 

13. As to illegal efforts made by the Governor of Sinaloa to influence the 
trial and the sentence (allegation a), the only evidence consists in hearsay 
or suppositions about such things as what the Governor had in mind, or 
what the judge has said in private conversation; hearsay and suppositions 
which often come from persons connected with those colleagues of Chattin’s 
who shared his fate. To uncorroborated talk of this kind the Commission 
should not pay any attention. The record contains several allegations about 
lawyers being unwilling to give or to continue their services because of fear 
of the Governor of Sinaloa; but the only statement of this kind proceeding 
from a lawyer himself relates to an undisclosed behavior on his part which 
displeased quite as much the college where he was teaching as a professor, 
as it displeased the Governor of the State. Among these lawyers who pre- 
sented bills for large fees, but, according to the record, did not take any 
interest at all in their clients, and did not avail themselves of the rights ac- 
corded by Mexican law in favor of accused persons, there was one who seems 

10 Printed in this JouRNAL, Vol. 21 (1927), p. 349. 
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to have been willing, only if he were appointed official consulting attorney 
for the American consulate, not merely to become quite active but also to 
drop at once his fear of the Governor. It took another lawyer thirty-eight 
days to decline a request to act as counsel on appeal. If really these lawyers 
have behaved as it would seem from the record, their boastful pretenses and 
feeble activities were not a credit to the Mexican nation. The Government 
of Mexico evidently cannot be held liable for that; but if conditions some- 
times are in parts of Mexico as they were then in Sinaloa, it might be well to 
explicitly obligate the judge by law to inform the accused ones of their several 
rights, both during the investigations and the trial. 

14. For the advisability or necessity of consolidating the proceedings in the 
four cases (allegations b), there is only slight evidence. Yet there is; and it 
would seem remarkable that, if the court record can be relied upon in this 
respect, this point was not given any attention during the investigations and 
the trial. Among the scanty pieces of evidence against Chattin there exists 
on the one hand a stub (No. 21), on which Chattin, by a statement made on 
October 28, 1910, admitted having written on April 24, 1910 (that is, before 
he came in charge of the track at Mazatl4n—Acaponeta, and was still on the 
track Culiacfn-Mazatldn) the words “This man is O. K.—Chattin”’ (there 
is no addressee’s name on the original), and of which he could give no other 
explanation that that it was issued to ‘‘recommend a friend who travelled 
on the line;”’ and on the other hand there was produced a stub (No. 23) read- 
ing ‘5/24/10.—Chattin—The two parties are O. K.—Haley,” regarding 
which Haley stated on October 29, 1910, ‘‘that he wrote it on May 24th last 
for the purpose of recommending some intimate friends.’”” These recom- 
mendations of travelling friends not only might raise suspicions in connection 
with the allegation ascribed to Camou and made in court by Batriz (both of 
them accused Mexican brakemen) that there was one general system of 
understandings between the several railway conductors, but it also shows 
that there might have been good reasons to connect the cases of at least 
Chattin and Haley; and as the cases of Haley and Englehart had been already 
naturally connected from the beginning, it would seem reasonable that at 
least the cases of these three men had been linked up. However, the court 
which had taken these stubs from secret documents presented to it on August 
3, 1910, by the railroad company, instead of making them an object of a 
most careful inquiry, neither informed Chattin and his colleagues about their 
origin, nor examined Haley and Chattin as to the relation existing between 
them. More than two months after the consolidation, to-wit on October 12, 
1910, testimony was given that Ramirez, in the south of Sinaloa, had deliv- 
ered passes to Guaymas, Sonora; but neither is there any trace of an investi- 
gation as to this connecting link between the acts of several conductors. 
Since no grounds were given for the consolidation of the cases, and not 
a single effort was made to throw any more light on the occurrences from 
this consolidation, all disadvantages resulting therefrom for those whose 
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cases might have been heard at much earlier dates (Haley, Englehart and 
Parrish) must be imputed to the judge. The present claimant, however, 
Chattin, is the one who has not suffered from the consolidation, since his 
case was slowest in maturing for trial and since the others were waiting 
for him. 

15. For undue delay of the proceedings (allegation c), there is convincing 
evidence in more than one respect. The formal proceedings began on July 
9, 1910. Chattin was not heard in court until more than one hundred days 
thereafter. The stubs and perhaps other pieces of evidence against Chattin 
were presented to the court on August 3, 1910; Chattin, however, was not 
allowed to testify regarding them until October 28, 1910. Between the end 
of July, and October 8, 1910, the judge merely waited. The date of analleged 
railroad ticket delinquency of Chattin’s (June 29, 1910) was given by a wit- 
ness on October 21, 1910; but investigation of Chattin’s collection report of 
that day was not ordered until November 11, 1910, and he was not heard 
regarding it until November 16, nor confronted with the only two witnesses 
(Delgado and Sarabia) until November 17, 1910. The witnesses named by 

tamfrez in July were not summoned until after November 22, 1910, at the 
request of the prosecuting attorney, with the result that, on the one hand, 
several of them—including the important witness Manuel Virgen—had gone, 
and that, on the other hand, the proceedings had to be extended from Novem- 
ber 18, to December 13. On September 3, 1910, trial had been denied 
Parrish, and on November 5, it was denied Chattin, Haley and Englehart; 
though no testimony against them was ever taken after October 21 (Chattin), 
and though the absence of the evidence ordered on November 11 and after 
November 22 was due exclusively to the judge’s laches. Unreliability of 
Ramifrez’s confession had been suggested by Chattin’s lawyer on August 16, 
1910; but it apparently was only after a similar suggestion of Camou on 
October 6, 1910, that the judge discovered that the confession of Ramirez 
did not ‘‘ constitute in itself a proof against’’ Chattin. New evidence against 
Chattin was sought for. It is worthy of note that one of the two new wit- 
nesses, Estebén Delgado, who was summoned on October 12, 1910, had al- 
ready been before the police prefect on July 8, 1910, in connection with Rami- 
rez’s alleged crime. If the necessity of new evidence was not seriously felt 
before October, 1910, this means that the judge either has not in time con- 
sidered the sufficiency of Ramirez’s confession as proof against Chattin, or 
has allowed himself an unreasonable length of time to gather new evidence. 
The explanation cannot be found in the consolidation of Chattin’s case with 
those of his three fellow conductors, as there is no trace of any judicial effort 
to gather new testimony against these men after July, 1910. Another re- 
markable proof of the measure of speed which the judge deemed due to a man 
deprived of his liberty, is in that, whereas Chattin appealed from the decree 
of his formal imprisonment on July 11, 1910—an appeal which would seem 
to be of rather an urgent character—“ the corresponding copy for the appeal”’ 
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was not remitted to the appellate court until September 12, 1910; this court 
did not render judgment until October 27, 1910; and though its decision was 
forwarded to Mazatlan on October 31, 1910, its receipt was not established 
until November 12, 1910. 

16. The allegation (d) that on July 25, 1910, an exorbitant amount of bail, 
to-wit a cash bond in the sum of 15,000 pesos, was required for the accused 
is true; but it is difficult to see how in the present case this can be held an 
illegal act on the part of the judge. 

17. The allegation (e) that the accused has not been duly informed re- 
garding the charge brought against him is proven by the record, and to a 
painful extent. The real complainant in this case was the railroad company, 
acting through its general manager; this manager, an American, not only 
was allowed to make full statements to the court on August 2, 3, and 26, 1910, 
without ever being confronted with the accused and his colleagues, but he 
was even allowed to submit to the court a series of anonymous written accu- 
sations, the anonymity of which reports could not be removed (for reasons 
which he explained); these documents created the real atmosphere of the 
trial. Were they made known to the conductors? Were the accused given 
an opportunity to controvert them? There is no trace of it in the record, nor 
was it ever alleged by Mexico. It is true that, on August 3, 1910, they were 
ordered added to the court record; but that same day they were delivered to 
a translator, and they did not reappear on the court record until after January 
16, 1911, when the investigations were over and Chattin’s lawyer had filed 
his briefs. The court record only shows that on January 13, and 16, 1911, 
the conductors and one of their lawyers were aware of the existence, not that 
they knew the contents, of these documents. Therefore, and because of the 
complete silence of both the conductors and their lawyers on the contents of 
these railroad reports, it must be assumed that on September 3, 1910, when 
Chattin’s lawyer was given permission to obtain a certified copy of the pro- 
ceedings, the reports were not included. Nor is there evidence that, when 
two annexes of the reports (the stubs mentioned in paragraph 14 above) were 
presented to the conductors as pieces of evidence, their origin was disclosed. 
It is not shown that the confrontation between Chattin and his accusers 
amounted to anything like an effort on the judge’s part to find out the truth. 
Only after November 22, 1910, and only at the request of the prosecuting 
attorney, was Chattin confronted with some of the persons who, between 
July 13 and 21, inclusive, had testified of his being well acquainted with 
Ramirez. It is regrettable, on the other hand, that the accused misrepre- 
sents the wrong done him in this respect. He had not been left altogether in 
the dark. According to a letter signed by himself and two other conductors 
dated August 31, 1910, he was perfectly aware even of the details of the 
investigations made against him; so was the American vice-consul on July 26, 
1910, and so was one H. M. Boyd, a dismissed employee of the same railroad 
company and friend of the conductors, as appears from his letter of October 4, 
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1910. Owing to the strict seclusion to which the conductors contend to have 
been submitted, it is impossible they could be so well-informed if the charges 
and the investigations were kept hidden from them. 

18. The allegations (f) and (g) that the accused lacked counsel and inter- 
preter are disproven by the record of the court proceedings. The telegraphic 
statement made on behalf of the conductors on September 2, 1910, to the 
American Embassy to the effect that they ‘‘ have no money for lawyers”’ de- 
serves no confidence; on the one hand, two of them were able to pay very con- 
siderable sums to lawyers, and on the other hand, two of the Mexicans, who 
really had no money, were immediately after their request provided with legal 
assistance. 

19. The allegation (h) that the witnesses were not sworn is irrelevant, as 
Mexican law does not require an “‘oath”’ (it is satisfied with asolemn promise, 
protesta, to tell the truth), nor do international standards of civilization. 

20. The allegation (i) that the accused has not been confronted with the 
witnesses— Delgado and Sarabia—is disproven both by the record of the 
court proceedings and by the decision of the appellate tribunal. However, 
as stated in paragraph 17 above, this confrontation did not in any way have 
the appearance of an effort to discover what really had occurred. The judge 
considered Ramfrez’s accusation of Chattin corroborated by the fact that the 
porter of the hotel annex where Chattin lived (Rojas) and an unmarried 
woman who sometimes worked there (Viera) testified about regular visits of 
Ramirez to Chattin’s room; but there never was any confrontation between 
these four persons. 

21. The allegation (j) that the hearings in open court lasted only some five 
minutes is proven by the record. This trial in open court was held on Janu- 
ary 27, 1911. It was a pure formality, in which only confirmations were 
made of written documents, and in which not even the lawyer of the accused 
conductors took the trouble to say more than a word or two. 

22. The whole of the proceedings discloses a most astonishing lack of 
seriousness on the part of the court. There is no trace of an effort to have the 
two foremost pieces of evidence explained (paragraphs 14 and 17 above). 
There is no trace of an effort to find one Manuel Virgen, who, according to 
the investigations of July 21, 1910, might have been mixed in Chattin’s 
dealings, nor to examine one Carl or Carrol Collins, a dismissed clerk of the 
railroad company concerned, who was repeatedly mentioned as forging 
tickets and passes and as having been discharged for that very reason. One 
of the Mexican brakemen, Batriz, stated on August 8, 1910, in court that “‘it 
is true that the American conductors have among themselves schemes to 
defraud in that manner the company, the deponent not knowing it for sure;” 
but again no steps were taken to have thisstatement verified or this brakeman 
confronted with the accused Americans. No disclosures were made as to one 
pass, one “half-pass’”’ and eight perforated tickets shown to Chattin on 
October 28, 1910, as pieces of evidence; the record states that they were the 
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same documents as presented to Ramfrez on July 9, 1910, but does not at- 
tempt to explain why their number in July was eight (seven tickets and one 
pass) and in October was ten. No investigation was made as to why Del- 
gado and Sarabia felt quite certain that June 29 was the date of their trip, 
a date upon the correctness of which the weight of their testimony wholly 
depended. No search of the houses of these conductors is mentioned. 
Nothing is revealed as to a search of their persons on the days of their arrest; 
when the lawyer of the other conductors, Haley and Englehart, insisted upon 
such an inquiry, a letter was sent to the judge at Culiacdén, but was allowed 
to remain unanswered. Neither during the investigations nor during the 
hearings in open court was any such thing as an oral examination or cross- 
examination of any importance attempted. It seems highly improbable that 
the accused have been given a real opportunity during the hearings in open 
court, freely to speak for themselves. It is not for the Commission to en- 
deavor to reach from the record any conviction as to the innocence or guilt 
of Chattin and his colleagues; but even in case they were guilty, the Com- 
mission would render a bad service to the Government of Mexico if it failed 
to place the stamp of its disapproval and even indignation on a criminal pro- 
cedure so far below international standards of civilization as the present one. 
If the wholesome rule of international law as to respect for the judiciary of 
another country—referred to in paragraph 11 above—shall stand, it would 
seem of the utmost necessity that appellate tribunals when, in exceptional 


cases, discovering proceedings of this type should ‘take against them the 
strongest measures possible under constitution and laws, in order to safe- 
guard their country’s reputation. 

23. The record seems to disclose that an action in amparo has been filed by 
Chattin and his colleagues against the District judge at Mazatldn and the 
Magistrate of the Third Circuit Court at Mexico City, but was disallowed by 
the Supreme Court of the Nation on December 2, 1912. 


Conviction on insufficient evidence 


24. In Mexican law, as in that of other countries, an accused can not be 
convicted unless the judge is convinced of his guilt and has acquired this 
view from legal evidence. An international tribunal never can replace the 
important first element, that of the judge’s being convinced of the accused’s 
guilt; it can only in extreme cases, and then with great reserve, look into the 
second element, the legality and sufficiency of the evidence. 

25. It has been alleged that among the grounds for Chattin’s punishment 
was the fact that he had had conversations with Ramirez who had confessed 
his own guilt. This allegation is erroneous; the conversations between the 
two men only were cited to deny Chattin’s contention made on July 13, 1910, 
that he had only seen Ramfrez around the city at some time, without knowing 
where or when, and his contention made on July 9, 1910, to the effect that he 
did not remember Ramfrez’s name. It has been alleged that the testimony 
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of Delgado and Sarabia merely applied to the anonymous passenger con- 
ductor on a certain train; but the record clearly states that the description 
given by these witnesses of the conductor’s features coincided with Chattin’s 
appearance, and that both formally recognized Chattin at their confronta- 
tion on November 17, 1910. Mention has been made, on the other hand, of 
a docket of evidence gathered by the railway company itself against some of 
its conductors; though it is not certain that the court has been influenced by 
this evidence in considering the felony proven, it can scarcely have failed to 
work its influence on the penalty imposed. 

26. From the record there is not convincing evidence that the proof against 
Chattin, scanty and weak though it may have been, was not such as to war- 
rant a conviction. Under the article deemed applicable the medium penalty 
fixed by law was imposed, and deduction made of the seven months Chattin 
had passed in detention from July, 1910, till February, 1911. It is difficult 
to understand the sentence unless it be assumed that the court, for some 
reason or other, wished to punish him severely. The most acceptable 
explanation of this supposed desire would seem to be the urgent appeals made 
by the American chief manager of the railroad company concerned, the views 
expressed by him and contained in the record, and the dangerous collection 
of anonymous accusations which were not only inserted in the court record 
at the very last moment, but which were even quoted in the decision of 
February 6, 1911, as evidence to prove “‘illegal acts of the nature which forms 
the basis of this investigation.”’ The allegation that the court in this matter 
was biased against American citizens would seem to be contradicted by the 
fact that, together with the four Americans, five Mexicans were indicted as 
well, four of whom had been caught and have subsequently been convicted— 
that one of these Mexicans was punished as severely as the Americans were— 
and that the lower penalties imposed on the three others are explained by 
motives which, even if not shared, would seem reasonable. The fact that the 
prosecuting attorney who did not share the judge’s views applied merely for 
‘insignificant penalties’’—as the first decision establishes—shows, on the 
one hand, that he disagreed with the court’s wish to punish severely and with 
its interpretation of the Penal Code, but shows on the other hand that he also 
considered the evidence against Chattin a sufficient basis for his conviction. 
If Chattin’s guilt was sufficiently proven, the small amount of the embezzle- 
ment (four pesos) need not in itself have prevented the court from imposing 
a severe penalty. 

27. It has been suggested as most probable that after Chattin’s escape and 
return to the United States no demand for his extradition has been made 
by the Mexican Government, and that this might imply a recognition on the 
side of Mexico that the sentence had been unjust. Both the disturbed con- 
ditions in Mexico since 1911, and the little chance of finding the United 
States disposed to extradite one of its citizens by way of exception, might 
easily explain the absence of such a demand, without raising so extravagant 
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a supposition as Mexico’s own recognition of the injustice of Chattin’s 
conviction. 
Mistreatment in prison 

28. The allegation of the claimant regarding mistreatment in the jail at 
Mazatlan refers to filthy and unsanitary conditions, bad food, and frequent 
compulsion to witness the shooting of prisoners. It is well known, and has 
been expressly stated in the White case (under the verbal note of July, 1863, 
between Great Britian and Pert; De Lapradelle et Politis, II, at 322; Moore, 
at 4971), how dangerous it would be to place too great a confidence in un- 
corroborated statements of claimants regarding their previous treatment in 
jail. Differently from what happened in the Faulkner case (Docket No. 47), 
there is no evidence of any complaint of this kind made either by Chattin 
and his fellow conductors, or by the American vice-consul, while the four men 
were in prison; and different from what was before this Commission in 
the Roberts case (Docket No. 185), there has not been presented by either 
government a contemporary statement by a reliable authority who visited 
the jail at that time. The only contemporary complaint in the record is the 
complaint made by one H. M. Boyd, an ex-employee of the railroad company 
and friend of the conductors, and by the American vice-consul (both on Sep- 
tember 3, 1910), that these prisoners were “‘held to a strict compliance with 
the rules of the jail while others are allowed liberties and privileges,”’ appar- 
ently meaning the liberty of walking in the patio. The vice-consul in his said 
letter of September 3, 1910, moreover mentioned that one of the conductors 
regarding whom his colleagues wired ‘‘one prisoner sick, his life depends on 
his release,’ when allowed by the judge to go to the local hospital, did not 
wish to do this; and in summing up he confined himself to merely saying 
“that there is some cause for complaint against the treatment they are re- 
ceiving.’ All of this sounds somewhat different from the violent complaints 
raised in the affidavits. The hot climate of Mazatlin would explain in a 
natural way many of the discomforts experienced by the prisoners; the fact 
that Chattin’s three colleagues were taken to a hospital or allowed to go there 
when they were ill and that one of them had the services of an American 
physician in jail might prove that consideration was shown for the prisoner’s 
conditions. Nevertheless, if a small town as Mazatlan could not afford—as 
Mexico seems to contend—a jail satisfactory to lodge prisoners for some 
considerable length of time, this could never apply to the food furnished, 
and it would only mean that it is Mexico’s duty to see to it that prisoners who 
have to stay in such a jail for longer than a few weeks or months be trans- 
ported to a neighboring jail of better conditions. The statement made in the 
Mexican reply brief that ‘a jail is a place of punishment, and not a place of 
pleasure” can have no bearing on the cases of Chattin and his colleagues, 
who were not convicts in prison, but persons in detention and presumed to be 
innocent until the court held the contrary. On the record as it stands, how- 
ever, inhuman treatment in jail is not proven. 
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Conclusion 


29. Bringing the proceedings of Mexican authorities against Chattin to 
the test of international standards (paragraph 11), there can be no doubt of 
their being highly insufficient. Inquiring whether there is convincing evi- 
dence of these unjust proceedings (paragraph 11), the answer must be in the 
affirmative. Since this is a case of alleged responsibility of Mexico for in- 
justice committed by its judiciary, it is necessary to inquire whether the treat- 
ment of Chattin amounts even to an outrage, to bad faith, to wilful neglect of 
duty, or to an insufficiency of governmental action recognizable by every un- 
biased man (paragraph 11); and the answer here again can only be in the 
affirmative. 

30. An illegal arrest of Chattin is not proven. Irregularity of court pro- 
ceedings is proven with reference to absence of proper investigations, in- 
sufficiency of confrontations, withholding from the accused the opportunity 
to know all of the charges brought against him, undue delay of the proceed- 
ings, making the hearings in open court a mere formality, and a continued 
absence of seriousness on the part of the court. Insufficiency of the evidence 
against Chattin isnot convincingly proven; intentional severity of the punish- 
ment is proven, without its being shown that the explanation isto befound in 
unfairmindedness of the judge. Mistreatment in prison is not proven. 
Taking into consideration, on the one hand, that this is a case of direct gov- 
ernmental responsibility, and, on the other hand, that Chattin, because of his 


escape, has stayed in jail for eleven months instead of for two years, it would 
seem proper to allow in behalf of this claimant damages in the sum of 
$5,000.00, without interest. 


[Separate opinion by N1eLsEN, Commissioner, agreeing with the conclusions of the pre- 
siding Commissioner, but not concurring entirely in the reasoning of certain portions, omitted 
from the JourNaL. Dissenting opinion of MacGrecor, Commissioner, also omitted.] 


DECISION 


The Commission decides that the Government of the United Mexican 
States is obligated to pay to the Government of the United States of America, 
on behalf of B. E. Chattin, $5,000.00 (five thousand dollars), without interest. 

Done at Washington, D. C., this 23rd day of July, 1927. 

C. Van VOLLENHOVEN, 
Presiding Commissioner. 
FRED K. NIELSEN, 
Commissioner. 
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Joun W. Hatey v. Tue Unirep Mexican States (Docket No. 42) 
G. A. Enetenart v. THe Unitep Mexican States (Docket No. 40) 
C. W. Parris v. THe Unirep Mexican States (Docket No. 43) 


Opinions rendered July 23, 1927 

These claimants were the three other American railway conductors who 
were tried and convicted by the Mexican court withChattin. (Seeopinion in 
his case, printed above, p. 667.) The facts are substantially the same in all 
four cases, and an award of $5,000 against Mexico was made in each case for 
substantially the same reasons. Each award was signed by VAN VOLLEN- 
HOVEN, Presiding Commissioner, and NIELSEN, Commissioner, who rendered 
a separate opinion. A dissenting opinion was filed in each case by Mac- 
GREGOR, Commissioner. 


MIXED CLAIMS COMMISSION—UNITED STATES AND 
GERMANY* 


ALIEN PRoPpERTY CUSTODIAN v. GERMANY AND KALLE & COMPANY 
ACTIENGESELLSCHAFT, Impleaded (Docket No. 6859) 


A claim made by the Alien Property Custodian for the value of 1,000 shares of German- 
owned stock in an American corporation lawfully seized by him, which corporation was 
dissolved and liquidated prior to the coming into force of the Treaty of Berlin, is not em- 
braced within either the letter or the spirit of the treaty and of the agreement constituting 
this Commission. No American national had any interest in the claim on the coming into 
force of the Treaty of Berlin, and the debts for which Germany is obligated under that 
treaty are limited to those owing by the German Government or by Germap nationals to 
American nationals. 


By the ComMIssION: 

From the record in the above captioned case it appears that the Kalle 
Color and Chemical Company, Inc., a New York corporation (hereinafter 
designated New York corporation), during the period of American neutrality 
sold goods, wares, and merchandise and made advances to Kalle & Co. 
Actiengesellschaft (hereinafter designated German corporation). It is 
alleged that as a result of these transactions the German corporation was on 
September 29, 1917, indebted to the New York corporation in the sum of 
$182,881.63. 

The Government of the United States, through its Alien Property Cus- 
todian, during the period of American belligerency lawfully seized as German- 
owned 1,000 shares (being two-thirds) of the capital stock of the New York 
corporation, and through voting these shares elected a board of directors of 
its selection. This board caused the New York corporation to be dissolved 
and liquidated in pursuance of the laws of the State of New York. In the 

*Established in pursuance of the agreement between the United States and Germany of 
August 10, 1922. Edwin B. Parker, Umpire; Chandler P. Anderson, American Commis- 
sioner; Wilhelm Kiesselbach, German Commissioner; Robert W. Bonynge, American Agent; 


Karl von Lewinski, German Agent. 
Headnotes inserted by the Managing Editor of the JourNat. 
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course of such liquidation the alleged claim of indebtedness of the New 
York corporation against the German corporation was on February 15, 
1921, proportionately assigned by the liquidating trustees to the stock- 
holders of record of the New York corporation as their respective interests 
then appeared, one-third of such claim being assigned to stockholders of 
American nationality and the remaining two-thirds to the Alien Property 
Custodian as such. It is for this two-thirds—amounting to $121,921.08— 
that an award is here sought against Germany. 

It will be noted that the New York corporation, which possessed American 
nationality, had been dissolved and liquidated prior to the coming into force 
of the Treaty of Berlin on November 11,1921. Inthe course of such liquida- 
tion the Alien Property Custodian, through the board of directors designated 
by him, caused the German interest to be carved out of the claim of the New 
York corporation against the German corporation and, because it was 
German-owned, assigned to the Custodian in his official capacity. 

It is apparent therefore that on the coming into force of the Treaty of 
Berlin no American national had any interest in the claim here asserted. 

Under the Treaty of Berlin and the agreement between the United States 
and Germany in pursuance of which this Commission was constituted, 
“debts” for the payment of which Germany is obligated are limited to those 
owing by the German Government or by German nationals to American 
nationals. 

The Commission holds that the debt here asserted by the United States 
through its Alien Property Custodian as an obligation of Germany is not 
embraced within either the letter or the spirit of the treaty and of the agree- 
ment mentioned. 

This view is strengthened by the Act of the Congress of the United States 
designated ‘“‘Settlement of War Claims Act of 1928,” providing among other 
things for the ultimate returr of all property of German nationals held by 
the Alien Property Custodian. Considering the claim here asserted in the 
light of the provisions of that Act, the United States through its Alien Prop- 
erty Custodian is, in the last analysis, seeking an award against Germany 
on behalf not of American nationals but of German nationals. 

Wherefore the Commission decrees that under the Treaty of Berlin of 
August 25, 1921, and in accordance with its terms the Government of Ger- 
many is not obligated to pay to the Government of the United States any 
amount on account of the claim asserted herein. 

Done at Washington, March 8, 1928. 

(Signed) Epwin B. Parker, 
Umpire. 
(Signed) CHANDLER P. ANDERSON 
American Commissioner. 
(Signed) W. 
German Commissioner. 
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Rosa VOLLWEILER v. GERMANY (Docket No. 7971) 


This is one of a group of cases put forward on behalf of American nationals who, during 
the period of American neutrality, purchased German war bonds in New York City, receiv- 
ing interim certificates at the time of purchase, but did not receive definitive bonds until after 
September 25, 1919. Claimant seeks compensation from Germany for damages alleged to 
have been suffered resulting from the above-mentioned bonds having been subjected by 
Germany to exceptional war measures which prevented their withdrawal from Germany 
for the purpose Of sale or exchange prior to their depreciation in value. 

The Commission finds that there was no privity of contract between the purchasers of 
interim certificates in New York and the bank in Berlin which held the definitive bonds in 
the account of the New York brokers; that the brokers were obligated to use reasonable 
diligence to deliver the definitive bonds to their customers in New York within a rea- 
sonable time; that during the period of American neutrality it was not an act of Germany 
but the unwillingness of the brokers to incur the expense and take the risk of shipment 
which prevented the delivery of the bonds to them in New York; and that after the United 
States entered the war, the risk of transmission and the cost of insurance increased. 

The Commission finds further that the first unqualified request made by the New York 
brokers for the delivery of the definitive bonds was on July 23, 1919; that German excep- 
tional war measures prevented the delivery of the bonds during the period intervening be- 
tween the date of that request and the date of their actual delivery, September 25, 1919; and 
that the value of the mark declined during the two-month period when the delivery of the 
bonds was prevented by German exceptional war measures. 

In order to establish a right to recover compensation on account of depreciation in the 
value of securities subjected to exceptional war measures, it is not sufficient to prove de- 
gp during the period of such subjection, but the claimant must go farther and prove 
»y competent evidence that he would have disposed of such securities by sale or exchange 
had he not been prevented from so doing by such war measures. Because the record fails 
to show that claimant would have sold or exchanged her bonds had she had possession of 
them during the period delivery was prevented by German exceptional war measures, a de- 
cree must be entered in favor of Germany. 


By the Commission: 

From the record it appears that the claimant, Rosa Vollweiler, an Ameri- 
can national, purchased from Zimmermann & Forshay, bankers and brokers 
of New York City, Imperial German Government bearer bonds of the face 
value of M. 15,000, of which M. 10,000 were purchased September 28, 1915, 
and M. 5,000 were purchased February 7, 1916. At the time of such pur- 
chases Zimmermann & Forshay issued and delivered to the claimant so 
called ‘Interim Certificates” signed by them, the terms of which will be 
hereinafter examined. The definitive bonds were not received by Zimmer- 
mann & Forshay until September 25, 1919, and not delivered by them to the 
claimant until December 11, 1919. 

Claimant seeks compensation from Germany for damages alleged to have 
been suffered by her resulting from the above mentioned bonds having been 
subjected by Germany to ‘‘exceptional war measures” which prevented their 
withdrawal from Germany for the purpose of sale or exchange by claimant 
prior to their depreciation in value. 

This is one of a group of cases put forward on behalf of American nationals 
who purchased from Zimmermann & Forshay during the period of American 
neutrality German war bonds and received from Zimmermann & Forshay 
“Interim Certificates’? but did not receive the definitive bonds until after 
September 25, 1919. In each case an award is sought against Germany 
under that clause of the Treaty of Berlin which provides, in substance, that 
Germany is obligated to compensate American nationals for “damage or 
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injury inflicted upon their property, rights or interests . . . in German 
territory as it existed on August 1, 1914, by the application”’ of ‘‘exceptional 
war measures” as that term is defined in the treaty (Article 297 (e) and para- 
graph 3 of the Annex to Section IV of Part X). As the facts in many of 
these cases are identical so far as pertains to the purchase of these bonds by 
Zimmermann «& Forshay and their delivery to them, it will be useful con- 
cisely to state here these facts as disclosed by the records in this group of 
cases. , 

From these records it appears that prior to the war and during the period 
of American neutrality Zimmermann & Forshay specialized in German se- 
curities and German exchange and during the period of American neutrality 
coéperated with the German authorities and with German bankers in making 
a market in the United States for German war bonds. The circular issued 
by them advertising these bonds for sale recited that ‘‘ This issue will be listed 
on all the German Exchanges, and after the war at other European financial 
centers, and the holders will be able to dispose of them at any time through 
our House.”” Leopold Zimmermann, senior member of the firm, testifies 
that ‘‘most every other German banker in the United States sold German 
securities with the understanding that they were not to be delivered until 
after the war was over.’”’ Assuming the truth of this testimony it appears 
that the general practice of the American purchasers of German war bonds 
was to leave the definitive bonds in Germany—the principal market for 
German bonds. Zimmermann & Forshay did not adopt this general prac- 
tice but with respect to the bonds which they purchased by and through the 
Deutsche Bank they instructed that bank to “‘hold subject to our instruc- 
tions, in a separate portfolio, marked ‘property of Zimmermann & Forshay, 
New York.’ ” 

This circular further recited that the bonds would be “‘ delivered free of all 
expense;”’ that they were offered ‘‘subject to change in price, owing to the 
possibility of violent fluctuations in the rate of exchange;”’ that ‘these 
bonds are exempt from all tax in Germany;”’ and that “‘owing to the present 
low rate of German Exchange, these bonds yield a very high interest return.” 
This suggestion of the desirability of taking advantage of the German ex- 
change rate while it was still low, coupled with an extensive advertising cam- 
paign and German propaganda frankly participated in by Zimmermann & 
Forshay, enabled them to sell to ‘‘upwards of three thousand persons resid- 
ing in the United States”’ the ‘several million dollars worth’’ of German 
war bonds which they had purchased in Germany (Leopold Zimmermann’s 
affidavit, February 24, 1926, Exhibit 9). 

The circular further recited that ‘‘ Delivery will be made upon receipt of 
New York funds in the form of our own temporary receipt, exchangeable 
for the definitive bonds upon their arrival from Europe.’”’ This ‘‘temporary 
receipt’”’ took the following form: 
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ZIMMERMANN & ForsHAY 
Members of the New York Stock Exchange 


_170 New York 


Tus Is To Certiry 


The aforesaid securities are to be delivered by us, at our office against return of this 
Interim Certificate, upon arrival from Europe. 


ZIMMERMANN & ForsHay. 

Reading the circular of Zimmermann & Forshay offering these bonds for 
sale in connection with the ‘‘ Interim Certificate” issued by them, the Com- 
mission holds that they were obligated to use reasonable diligence to deliver 
the definitive bonds to their customers in New York within a reasonable 
time, but the time of delivery was uncertain and necessarily so on account 
of the uncertainties of communication and transportation. 

It is apparent from the record that Zimmermann & Forshay made pur- 
chases from and had dealings with several German banking institutions, but 
we are here concerned only with German war bonds purchased by them from 
or through the Deutsche Bank of Berlin. These purchases were made from 
time to time in large amounts. The bank charged Zimmermann & Forshay’s 
account with the price of the bonds subscribed and held the bonds for Zim- 
mermann «& Forshay subject to their order. As the coupons matured they 
were clipped and surrendered by the bank and the proceeds were credited by 
the bank to the account of Zimmermann & Forshay, who, at least so far as 
the Deutsche Bank was concerned, were the absolute owners of these bonds. 
The customers of Zimmermann & Forshay were unknown to the bank and 
there was no privity of contract between such customers and the bank. 

It is contended on behalf of the claimants in this group of cases that as 
claimant’s agents Zimmermann & Forshay during 1915 and thereafter sought 
to have the Deutsche Bank forward to them in New York the definitive 
bonds which they had agreed to deliver to the claimants “‘upon arrival from 
Europe,’’ so that delivery to claimants could be effected upon surrender of 
the interim certificates. The bonds were not in fact delivered to Zimmer- 
mann & Forshay until September 25, 1919. 

The first question presented is, Were the bonds in question subjected to 
exceptional war measures by Germany which prevented their delivery at an 
earlier date? 

The Commission answers this question in the affirmative, but holds that 
such delay was limited to the time intervening between the date of the first 
unconditional instructions by Zimmermann & Forshay to deliver, July 23, 
1919, to the date delivery was actually effected in Holland, September 25, 
1919. 

It will serve no useful purpose to review the voluminous evidence from 
which this conclusion is drawn. The Commission finds that in the latter 
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part of 1915 and from time to time thereafter Zimmermann & Forshay did 
suggest several plans having in view the forwarding of these bonds to them 
in New York without risk to them and without cost to them for insurance 
exceeding one eighth of one per cent. But the record is barren of evidence 
of any unconditional requests or instructions given by Zimmermann & 
Forshay prior to July 23, 1919, to ship these bonds to New York, and the 
record indicates that the plans for shipment proposed by them prior to that 
date were not workable. There is much evidence indicating not only that 
the officers of the Deutsche Bank but the German Government authorities 
in both the United States and Berlin as well were anxious to codéperate with 
Zimmermann & Forshay to have their bonds delivered in America on terms 
acceptable to them. As pointed out by Zimmermann & Forshay in their 
letter of November 15, 1916, to the Deutsche Bank, the delivery at New 
York of the actual bonds was in the interest of Germany as tending to stim- 
ulate further sales. But notwithstanding all this, the difficulties of com- 
munication and transportation incident to the war were such as to prevent 
the transmission of the bonds from Berlin to New York on terms acceptable 
to Zimmermann & Forshay during some two years of American neutrality 
when exceptional war measures taken by Germany did not apply to or 
operate upon American-owned securities in a way to prevent their being 
shipped out of Germany. 

But there were many practical difficulties in the way of shipping bearer 
bonds from Germany to the United States. That Zimmermann & Forshay 
were keenly alive to these difficulties is evidenced by the interesting opinion 
of Lord Sumner speaking for the Judicial Committee of the Privy Council 
in the case of Steamship ‘‘ Noordam”’ and Other Vessels. It appears from 
this opinion that Baltimore & Ohio Railroad Company stock certificates 
and Japanese bonds owned by Zimmermann & Forshay were, by virtue of 
the Reprisals Order in Council of March 11, 1915, seized by British authori- 
ties while being transported on a neutral mail steamer from Holland to the 
United States. The judgment of the Judicial Committee was delivered 
May 4, 1920, after the Treaty of Versailles became effective, notwithstand- 
ing which the Judicial Committee decreed that the order of the prize court 
releasing Zimmermann & Forshay’s securities should be vacated and an 
“order for their detention, till it be otherwise ordered,’”’ substituted. In 
construing and applying this British Order in Council Lord Sumner held 
that it was ‘‘made for the purpose of further restricting the commerce of 
Germany,” that its general object was “‘to prevent commodities of any kind 
from reaching or leaving Germany,” and that ‘in order to deter neutrals 
from assisting the enemy by engaging in his commerce, the Order tells them 
that their goods, if of German origin, are exposed to detention.” 

These conditions and the resulting high cost of insurance—not excep- 
tional war measures taken by Germany—to some extent deterred American 

11X Lloyd’s Reports of Prize Cases 232. 
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nationals owning securities and other valuables in Germany from shipping 
them to the United States during the period of American neutrality. But 
it is evident from the records in numerous cases before this Commission that 
during that period American-owned securities could have been shipped, and 
were in fact shipped, from Germany to the United States if their owners 
were willing to pay the cost and take the risk of such shipment. In fact 
it appears from the record in one of these cases that Zimmermann & For- 
shay’s Berlin representative on December 3, 1915, gave instructions for the 
shipment from Germany of M. 100,000 4 per cent German Government 
Loan via Amsterdam to Zimmermann & Forshay at New York, the receipt 
of which shipment was acknowledged by Zimmermann & Forshay by their 
letter of January 3, 1916 (Exhibit H-1, Docket No. 6733, Abraham 8. Rosen- 
thal, claimant). 

The Commission finds that during the period of American neutrality it 
was not an act of Germany but the unwillingness of Zimmermann & Forshay 
to incur the expense or take the risk of shipment which prevented the de- 
livery of the bonds in question to them in New York. 

After the United States entered the war the risk of transmission and the 
cost of insurance increased. The record does not justify the conclusion that 
Zimmermann & Forshay then sought to reverse the course they had long 
adopted or that they would then have incurred the increased expense and 
increased risk of shipping the bonds to New York had the bonds not been 
subjected to the exceptional war measure of the decree of November 10, 
1917, issued by Germany. 

When it was apparent that the United States would enter the war against 
the Central Powers Zimmermann & Forshay’s chief concern was for the 
safety of their securities in German territory. Through their representa- 
tive, one Willy Cale, they were given the strongest assurances, not only 
from their banking correspondents but also from the German Government 
authorities, that their securities would not be confiscated or subject to gov- 
ernmental sequestration. Leaving out of account instructions and requests 
made by Zimmermann & Forshay direct by mail and wire which are in the 
record, whatever action was taken by them in Berlin was taken for them by 
Willy Cale, who represented them in Germany from October 1, 1915, 
throughout the war, and he testifies [translation]: 


I never attempted to withdraw the bonds from their deposit at 
this ‘place [Berlin] and to transfer them to somewhere else. I had no 
reason whatsoever to do so after the assurances given to me by the 
Deutsche Bank and in the light of conferences which I had with Geh. 
Rat Schmiedicke of the Reichsbank Direktorium, who is now deceased. 
From these conferences I gained the absolute certainty that the securi- 
ties of the firm of Zimmermann & Forshay, even in case of war with 
the United States, would be absolutely safe at the Deutsche Bank and 
would remain there untouched. I also remember that after these con- 
ferences I sent a cablegram to Zimmermann & Forshay to the effect 
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that they had no reason to be worried in the least concerning the seques- 
tration of their securities. 

So far as disclosed by the record the first unconditional request made by 
Zimmermann & Forshay to ship their bonds from Berlin to New York was 
their cable to the Deutsche Bank of July 23, 1919, reading: ‘‘Ship all our 
securities as soon as possible cable best insurance rate.’”’ To this the 
Deutsche Bank replied by cable: ‘‘Shipment securities and disposal old bal- 
ance about four millions eight hundred thirty-nine thousand marks impos- 
sible at present consequent peace conditions.” 

Here it is evident that the obstacles to making shipment which the 
Deutsche Bank had in mind were provisions embodied in the Treaty of 
Versailles—peace measures, not exceptional war measures. However, the 
Treaty of Versailles which had been signed had not at that time come into 
effect and the German ,exceptional war measures were still, nominally at 
least, in effect. Following the receipt of this cable the senior member of 
the firm of Zimmerman & Forshay went to Berlin and arranged for their 
bonds to be delivered to him at Rotterdam September 25, 1919. 

The Commission therefore finds that a German exceptional war measure 
prevented the delivery of the bonds in question during the time intervening 
between the first unqualified request for their delivery made on July 23, 
1919, and the date of their actual delivery, September 25, 1919. 

The questions then arise: Did this delay result in pecuniary damage or 
injury to the claimant? If so, how and to what extent? 

The claim is predicated on the alleged depreciation in the market value of 
the bonds during the period of delay. The Commission holds (Order of 
May 7, 1925) that these bonds were subjected to an exceptional war measure 
by Germany’s issuance of the decree of November 10, 1917. But the bur- 
den is upon the claimant to prove (1) that the alleged depreciation in market 
value occurred and (2) that through such depreciation claimant suffered 
damage proximately caused by the subjection of these bonds to this excep- 
tional war measure. 

The record is barren of any testimony indicating that the bonds in ques- 
tion depreciated in market value between July 23 and September 25, 1919. 
But there is evidence before this Commission that during the month of July, 
1919, the average rate of exchange in Germany was 15.157 paper marks 
per dollar, while in September, 1919, the average rate was 24.067 paper 
marks per dollar. The Commission finds that the value of the mark de- 
clined during the two-month period when the delivery of the bonds was pre- 
vented by German exceptional war measure. The extent of the decline 
affects the amount of the damage, if any, suffered by the claimant and need 
not be here decided, because the claimant has failed to prove that through 
such depreciation she suffered damage caused by the exceptional war meas- 
ure to which her bonds were subjected. 

Ordinarily fluctuations in market value result in a potential but not an 
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actual profit or loss, as the case may be, to an owner of securities who vol- 
untarily continues to hold them. Therefore in order to establish a claim 
against Germany under the Treaty of Berlin the claimant must not only 
prove depreciation in market value during the period her bonds were sub- 
jected to an exceptional war measure but go further and prove that through 
sale or otherwise she would have realized on her securities at a time and on 
conditions which would have avoided the loss complained of had not she 
been prevented from so doing by such war measure. 

This Commission has held that if the reasonable inference to be drawn 
from the evidence adduced in any particular case is that the claimant would 
have withdrawn his bonds from Germany for the purpose of sale or exchange, 
and was prevented from so doing by an exceptional war measure of Ger- 
many, then the exceptional war measure will be regarded as the proximate 
cause of a damage sustained by claimant to the extent of the depreciation 
in value between the date such sale or exchange would have been made but 
for such war measure and the date of the removal of this obstacle to making 
the sale (Order of Commission entered May 7, 1925, particularly para- 
graphs 11 to 15, inclusive). 

It is contended on behalf of the claimant herein that the Commission 
must presume that the customers of Zimmermann & Forshay would have 
acted as ‘‘a careful and prudent person would have acted” and that ‘‘they 
would have sold or exchanged the bonds”’ had they been shipped out of Ger- 
many. If the claimant had intended or desired to sell or exchange her 
bonds, that fact can and should be established by competent evidence, 
direct or circumstantial, as any other fact is established. Such competent 
evidence should be something more than the mere testimony of claimant 
after the lapse of many years of an intention to sell or exchange, unsupported 
by testimony of any act on claimant’s part toward carrying such intention 
into effect. Numerous records before this Commission are replete with 
evidence demonstrating the unsoundness of a rule that a presumption of 
fact will be indulged that a holder of securities would have disposed of them 
by sale or exchange had he not been prevented from so doing by a German 
exceptional war measure. 

This particular case aptly illustrates the danger of indulging such a pre- 
sumption of fact. The claimant’s testimony is in the record. It appears 
from it that she first purchased war bonds from Zimmermann & Forshay 
on September 28, 1915. During the ensuing year Zimmermann testifies 
that his customers were demanding the delivery of the definitive bonds which 
they had purchased and he in turn was seeking to procure them for de- 
livery. But there is not a syllable in claimant’s testimony indicating that 
she ever requested Zimmermann & Forshay to deliver the definitive bonds 
to her or that she desired to dispose of them. On the contrary she testifies 
that on February 7, 1916, she invested through Zimmermann & Forshay 
M. 5,000 in the purchase of additional war bonds; during February, 1917, 
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she bought marks for which she paid $5,212 and deposited them in the 
Deutsche Bank of Berlin; on October 14, 1919, she invested $850 in marks 
and deposited them in the same bank; on December 11, 1919, she invested 
$200 and on February 10, 1920, $228 in marks and deposited them in the 
same bank; on February 18, 1920, she paid $540 and on March 5, 1920, 
$1,440 for municipal bonds issued by German cities. It is significant that 
while Zimmermann & Forshay received their bonds September 25, 1919, 
they did not deliver her bonds to claimant until about two and one-half 
months later—-December 11, 1919. It is evident that the claimant had 
confidence in German securities and in the recovery of the mark, and instead 
of selling on a declining market to stop her losses she continued to invest 
additional funds, taking advantage of what she and many thousands of 
others speculatively inclined believed to be an opportune time to buy. It 
may fairly be deduced from this record that the Commission is urged to in- 
dulge a presumption in order to supply the absence of evidence which never 
existed in fact. 

In a case before this Commission, Docket No. 8123, Perey K. Hudson, 
claimant, we find an experienced New York banker visiting Germany during 
the fall and winter of 1916 and the early part of 1917 and investing American 
dollars in the purchase of German securities of the face value of approxi- 
mately one-half million marks. We even find the firm of Zimmermann & 
Forshay buying during the spring and summer of 1916 M. 2,100,000 of Ger- 
man war bonds, although Zimmermann testifies that during 1915 he in vain 
endeavored to have shipped, without excessive risk or expense, the war 
bonds already purchased by him. These heavy purchases would seem to 
indicate that able and experienced financiers confidently expected the ulti- 
mate recovery of the mark. 

These instances, which might be multiplied, demonstrate the soundness 
of the Commission’s rule that, in order to establish a right to recover com- 
pensation on account of depreciation in the value of securities subjected to 
exceptional war measures, it is not sufficient to prove depreciation during 
the period of such subjection, but the claimant must go farther and prove 
by competent evidence that he would have disposed of such securities by 
sale or exchange had he not been prevented from so doing by such war 
measures. 

The ultimate issue of any war is necessarily uncertain. The varying for- 
tunes of the belligerents as variously viewed by different individuals neces- 
sarily influenced the market value of their respective securities. The fact 
that different investors at different times held different views with respect 
to the ultimate result of the war contributed to supplying both buyers and 
sellers, which made a market for these securities. Obviously this Commis- 
sion can indulge no presumption with respect to the intention of a particular 
claimant to buy or sell at a particular time but must require this fact to be 
established as any other fact. The Commission’s rule is in harmony with 
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decisions of the Mixed Arbitral Tribunals constituted under the Treaty of 
Versailles (Hammer v. German Government, decided by Anglo-German 
Mixed Arbitral Tribunal, II Dec. M. A. T. 526 et seqg.; Green v. German Gov- 
ernment, same tribunal, III Dee. M. A. T. 522 et seq.). 

Because the record fails to establish that claimant would have sold or 
exchanged her bonds had she had possession of them during the period de- 
livery was prevented by German exceptional war measures, a decree must be 
entered in favor of Germany. 

Wherefore the Commission decrees that under the Treaty of Berlin of 
August 25, 1921, and in accordance with its terms the Government of Ger- 
many is not obligated to pay to the Government of the United States any 
amount on behalf of the claimant herein. 

Done at Washington March 8, 1928. 

(Signed) Epwtn B. Parker, 
Umpire. 
(Signed) CHANDLER P. ANDERSON, 
American Commissioner. 
(Signed) W. KresseLBaca, 
German Commissioner. 


TRIPARTITE CLAIMS COMMISSION * 
(United States, Austria, and Hungary) 
Henry Nevuaass v. AUSTRIA AND Hunaary (Docket No. 1147) 


This is a claim of an American national for the amount of interest coupons on bonds issued 
by the Austrian Empire October 1, 1868, as part of the unsecured unified public debt, to the 
service of which Hungary annually contributed a certain determined quota. The Commis- 
sion was called upon to decide to what extent Hungary is liable for the interest coupons and 
when did the liability of Austria and/or Hungary for the payment of said coupons terminate 
and the liability of the succession or cessionary states (including Austria and Hungary) re- 
sulting from the dismemberment of the former Austrian Empire and the former Kingdom of 
Hungary, attach. 

Considering the provisions of the Treaties of Saint Germain and Trianon for the refunding 
of the public debts of the former Austro-Hungarian Government, and of the treaties restor- 
ing friendly relations between the United States and Austria and Hungary, respectively, the 
Commissioner held that the existing Republic of Austria is liable for the interest on the pre- 
war Austrian unsecured debt which became due on or prior to July 16, 1920, the date of the 
coming into force of the Treaty of Saint Germain, and that the existing Kingdom of Hungary 
is liable for the interest on the pre-war Hungarian unsecured debt which became due on or 
prior to July 2, 1921, the date on which the United States declared the state of war with 
Austria-Hungary ended; and that the bondholders must look to the new obligations issued by 
the Succession States for interest accruing subsequent to those respective dates. 


This claim is asserted by the United States on behalf of Henry Neugass, an 
American national through naturalization, against Austria and Hungary 


*Established in pursuance of the agreement between the United States, Austria, and 
Hungary which became effective December 12, 1925. Edwin B. Parker, Commissioner; 
Robert W. Bonynge, American Agent; Ernst Prossinagg, Austrian Agent; Alexis de Boer, 
Hungarian Agent. 

Headnotes and references in brackets inserted by the Managing Editor of the JourNat. 
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jointly for 705.60 gulden, the aggregate amount of forty-eight coupons de- 
tached from six bonds and filed herein, six of which coupons became payable 
by their terms on October 1, 1917, and six on April 1 and October 1 of each 
year thereafter, ending with April 1, 1921. 

The bonds in question were all acquired by the claimant in 1884. They 
were of the issue of October 1, 1868, and have not matured. While they are 
in terms obligations of the former Austrian Empire, they recite (in transla- 
tion) that they form 

an integral part of the 5 per cent unified public debt . . . which said 
debt arose in accordance with the law of 20th June 1868 from the trans- 
forming of the different sorts of the funded general public debt as exist- 
ing at the end of 1867, and for the payment of the interest of which the 
lands of the Crown of Hungary contribute, according to agreement, the 
yearly quota determined in Article XV, 1867. 


The coupons upon which this claim is based are payable in silver gulden or 
florin, which terms are used interchangeably, one of them appearing on some 
and the other on the rest of the coupons. 

The record presents two questions for decision: 

1. To what extent, if at all, is Hungary liable for the coupons here pre- 
sented, and 

2. When did the liability of Austria and/or Hungary for the payment of 
said coupons terminate and the liability of the Succession or Cessionary 
States (including Austria and Hungary), resulting from the dismember- 
ment of the former Austrian Empire and the former Kingdom of Hungary, 
attach? 

From the record it appears that for some eighteen years prior to 1867 the 
state known internationally as the Empire of Austria claimed and exercised 
jurisdiction over the lands of the Holy Hungarian Crown. In 1867 the 
former Austrian Empire and the former Kingdom of Hungary as they ex- 
isted on and prior to July 28, 1914, began to function under separate consti- 
tutions, and the Austro-Hungarian Dual Monarchy came into existence as a 
de facto and constitutional union with limited powers. The debt evidenced 
by the bonds to which the coupons here presented appertained was created 
prior to 1868. 

By formal conventions entered into between the former Austrian Empire 
and the former Kingdom of Hungary, as independent states, ratified and 
confirmed by statutes enacted by their respective law-making bodies,! it was 
agreed that Hungary should annually contribute to the service of the debts 
incurred prior to 1868, which debts came to be known as the “unsecured 
unified public debt,” the liability of Austria and of Hungary therefor being 
71.348 per cent and 28.652 per cent respectively. 

1 Austrian laws of December 21 and December 24, 1867, of June 20, 1868, and of December 


30, 1907, and Hungarian laws Nos. XII of December 27, 1867, VII of June 11, 1868, and 
XVI of 1908. 
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This was the situation with respect to the bonds and coupons in question 
when the Treaty of St. Germain and the Treaty of Trianon were negotiated 
and signed. So far as concerns the questions here presented the provisions 
of these treaties are substantially identical. Under them the Austro- 
Hungarian Dual Monarchy was dismembered and substantial parts of the 
territories of the former Austrian Empire and of the former Kingdom of 
Hungary were ceded, some to new and some to existing states, all of which, 
including the existing Republic of Austria and the existing Kingdom of 
Hungary, will be hereinafter referred to as ‘“‘Succession States.’”’? The 
Financial Clauses (Part IX) of the treaties made elaborate provision for the 
apportionment between the Succession States as they now exist, including 
Austria and Hungary, of the secured and unsecured pre-war indebtedness of 
the former Austrian Empire and the former Kingdom of Hungary, fixing sole 
responsibility on each Succession State for the portion of such indebtedness 
allocated to it. We are here concerned only with the pre-war unsecured 
bonded debts of Austria and/or Hungary as they existed on July 28, 1914, 
which consisted of (a) the bonded debt of the former Austrian Government 
for which it alone was liable, (b) the bonded debt of the former Hungarian 
Government for which it alone was liable, and (c) the unsecured unified 
public debt already referred to created prior to 1868, nominally of the former 
Austrian Government but for the payment of interest on which Austria and 
Hungary were liable in the proportions of 71.348 per cent and 28.652 per cent 
respectively. 

A feature of the comprehensive refunding plan worked out by the makers 
of these treaties was the segregation of the liability of the former Austrian 
Government from that of the former Hungarian Government with respect to 
the unsecured unified public debt and the allocation to each of a sole liability 
computed on the percentages hereinbefore mentioned. 

This was the purpose of the first paragraph of the Annex following Article 
203 of the Treaty of St. Germain® and the corresponding provision of the 
Treaty of Trianon,‘ the practical effect of which was to convert 71.348 per 

* As to Austria these states are: Austria, Czechoslovakia, Italy, Poland, Roumania, and 
the Serb-Croat-Slovene Kingdom (Jugoslavia). As to Hungary these states are: Hungary, 
een Czechoslovakia, State of Fiume, Poland, Roumania, and the Serb-Croat-Slovene 

om, 

tres first paragraph of the annex following Article 203 of the Treaty of St. Germain reads 
as follows: 

The amount of the former unsecured Austrian Government bonded debt, the respon- 
sibility for which is to be distributed under the provisions of Article 203, shall be the 
amount of that debt as it stood on July 28, 1914, after deducting that portion which rep- 
resents the liability of the former Hungarian Government for that debt as ey by 
the additional convention relating to the contribution of the countries of the Sacred 
Hungarian Crown to the charges of the general debt of Austria-Hungary approved by 
the Austro-Hungarian Law of December 30, 1907, B. L. I., No. 278. 

‘The corresponding provision of the annex following Article 186 of the Treaty of Trianon 
reads as follows: 


_In addition to the former unsecured Hungarian Government bonded debt to be di- 
vided as above, there shall also be divided among the several states, in the same propor- 
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cent of the unsecured unified bonded debt into a part of the “‘ Austrian unse- 
cured debt” and the remainder, or 28.652 per cent, thereof into ‘“‘ Hungarian 
unsecured debt.’’ This conversion of the joint liability with respect to the 
unsecured wnified bonded debt into several liabilities left but two classes of 
unsecured bonded debts to be dealt with, namely, Austrian debts and Hungarian 
debts, and removed many of the difficulties of apportioning and fixing liabil- 
ity with respect to these debts and interest thereon, as from the dates of the 
coming into force of the relevant treaties, among the two groups of Succession 
States (including Austria and Hungary), which differed in their composition. 
Such segregation, allocation, and distribution was in fact made by the Rep- 
aration Commission in pursuance of the authority conferred upon it by the 
terms of the treaties (see authorized publication of the Reparation Com- 
mission numbered VII, entitled “‘ Distribution of the Pre-War Austrian and 
Hungarian Debt’’). 

The Treaty of St. Germain provides that each Succession State, including 
Austria, shall be liable for such portion of the unsecured bonded debt of the 
former Austrian Government as may be fixed by the Reparation Commission 
calculated on a prescribed basis, such liability to attach from “the date of the 
coming into force of the present treaty,” viz., July 16, 1920. The treaty 
further provides that ‘‘The Austrian Government shall be solely responsible 
for all the liabilities of the former Austrian Government incurred prior to 
July 28, 1914,” save where otherwise specifically provided. Under this pro- 
vision the pre-war liabilities of the former Austrian Government which by 
their terms became due and payable prior to the coming into force of the 
treaty became a liability of the existing Austrian Republic. 

But from the coming into force of the treaty on July 16, 1920, the liabili- 
ties of the former Austrian Government as such ceased to exist and in lieu 
thereof there was substituted a new liability of the Succession States, includ- 
ing Austria. 

The Treaty of Trianon, which came into force on July 26, 1921, contains 
like provisions with respect to Hungary. 

All these provisions constitute part of the program for making effective a 
comprehensive but complicated debt-refunding plan made necessary by the 
dismemberment of the territories of the debtor nations. They are carried 
into the Treaties of Vienna and of Budapest entered into between the United 
States on the one part and Austria and Hungary respectively on the other. 
The United States on behalf it its nationals is taking the benefit of this plan. 
Its nationals are bound thereby. The American Department of State has, 
in accordance with the provision of the annex following Article 203 of the 


tion, the amount of the former unsecured Austrian Government bonded debt which 
represents the liability of the former Hungarian Government for that debt, as provide 
by the additional convention relating to the contribution of the countries of the Sacred 
Hungarian Crown to the charges of the general debt of the Austro-Hungarian State ap- 
proved by the Austro-Hungarian Law of December 30, 1907, B. L. I., No. 278. 
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Treaty of St. Germain [Article 186 of the Treaty of Trianon], delivered to 
the Reparation Commission lists of bonds of Austria and of Hungary reported 
by American nationals, who upon their surrendering the old obligations of 
Austria or Hungary are entitled to receive, through the Caisse Commune es- 
tablished under the sanction of the Reparation Commission, new obligations 
of the Succession States. Where the obligations surrendered are a part of 
the ‘‘ Austrian unsecured debt” the new obligations are under the treaty to 
provide for interest from July 16, 1920, and where the surrendered obliga- 
tions are a part of the ‘‘ Hungarian unsecured debt”’ the new obligations are 
to provide for interest from July 26, 1921. 

In Article 248 [231] of Section III of Part X of the Treaty of St. Germain 
[Trianon], dealing with and defining “‘debts”’ falling within that section,® it 
is provided: 

In the case of interest or capital sums payable in respect of securities 
issued or taken over by the former Austro-Hungarian Government the 
amount to be credited and paid by Austria [Hungary] will be the interest 
or capital in respect only of the debt for which Austria [Hungary] is 


liable in accordance with Part IX (Financial Clauses) of the present 
treaty, and the principles laid down by the Reparation Commission. 


There were no “securities issued or taken over by the former Austro- 
Hungarian Government” as such, and the only securities answering the sub- 
stance but not the letter of this description is the unsecured unified public 
debt hereinbefore dealt with. As each provision of the treaty must be given 
such reasonable construction in connection with every other provision as to 
give effect to all of them, the Commissioner holds that the phrase ‘securities 
issued or taken over by the former Austro-Hungarian Government”’ found in 
these paragraphs refers to the unsecured unified public debt the liability for 
which, for all of the purposes of the treaties, has been apportioned 71.348 per 
cent of the total and no more to Austria to be treated as a part of ‘‘the Aus- 
trian unsecured debt”’ and 28.652 per cent of the total and no more to Hun- 
gary to be treated as part of ‘‘the Hungarian unsecured debt.” 

The Commissioner holds that the existing Republic of Austria is liable 
(other treaty requisites of liability being present) for all interest which be- 
came due on or prior to July 16, 1920, in respect of the pre-war “ Austrian 


* The provision referred to reads as follows: 

Holders of unsecured bonds of the old Austrian Government Debt [Hungarian Gov- 
ernment debt] held outside the boundaries of the states to which territory of the former 
Austro-Hungarian Monarchy is transferred, or of states arising from [out of] the dis- 
memberment of that Monarchy, including Austria [Hungary], shall deliver through the 
agency of their respective governments to the Reparation Commission the bonds which 
they hold, and in exchange therefor the Reparation Commission shall deliver to them 
certificates entitling them to their due proportionate share of each of the new issues of 
bonds ne to and issued in exchange for their surrendered bonds under the 
provisions of this annex. 


*See also ‘‘ Definition of debts,’ Administrative Decision No. II, at pages 22 to 25 inclu- 
sive. [This Journax, Vol. 21 (1927), pp. 616-618.] 
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unsecured debt.’’ Bondholders must look to the new obligations issued by 
the Succession States for interest accruing subsequent to that date. 

Likewise the Commissioner holds that the existing Kingdom of Hungary is 
liable (other treaty requisites of liability being present) for all interest which 
became due on or prior to July 2, 1921 (the date on which the United States 
declared the state of war with Austro-Hungary ended), in respect of the pre- 
war “ Hungarian unsecured debt.’’ Bondholders must look to the new obli- 
gations issued by the Succession States for interest accruing subsequent to 
that date.’ 

It follows that the United States on behalf of the claimant herein is en- 
titled to an award against Austria for 377.57 silver gulden, being 71.348 per 
cent of the aggregate amount of the coupons presented herein which by their 
terms became due on or prior to July 16, 1920, and also an award against 
Hungary for 202.17 silver gulden, being 28.652 per cent of the coupons pre- 
sented herein which by their terms became due on or prior to July 2, 1921. 

Interlocutory judgments herein will be entered in accordance with the 
rules of procedure announced in Administrative Decision No. II at page 35. 


Done at Washington January 6, 1928. 
EpwWIN B. PARKER, 


Commissioner. 


Karu Kern v. Austria (Docket No. 1304-B) 


A claim for the amount of coupons maturing November 1, 1919, May 1, 1920, November 
1, 1920, and May 1, 1921, detached from bonds which constitute a portion of the debt of the 
former Austrian Government specifically secured on railways and dealt with in Article 203 of 
the Treaty of Saint Germain. Austria contended that it was not liable for coupons maturing 
on or after July 1, 1919, the date of the decision of the Reparation Commission apportioning 
this debt between Austria and Czechoslovakia, while the United States contended that 
Austria was liable for interest on American-owned bonds which matured on or before July 1, 
1921, when the state of war between Austria and the United States came to an end. 

For the reasons set forth in the preceding opinion (Neugass v. Austria and Hungary), the 
Commissioner held that Austria is fiable for the coupons which matured on or before July 16, 
1920, the date of the coming into force of the Treaty of Saint Germain, but not liable for 
coupons which matured subsequent to that date. 


This claim is asserted by the United States on behalf of Karl Klein, an 
American national through naturalization in 1906, against Austria for 384 
German marks, the aggregate amount of 32 coupons detached from bonds 
acquired by claimant in the year 1916 and since owned by him. These cou- 
pons matured by their terms November 1, 1919, May 1, 1920, November 1, 
1920, and May 1, 1921, so that 96 marks became payable on each of these four 
dates. The bonds from which the coupons were detached constitute a 
“portion of the debt of the former Austrian Government which is specifi- 
cally secured on railways . . . and which was in existence on July 28, 1914” 
dealt with in Article 203 of the Treaty of St. Germain. In pursuance of the 

? The conclusion here reached is in harmony with the decisions of the Anglo-Hungarian 


Mixed Arbitral Tribunal (see British Clearing Office v, Hungarian Clearing Office, J. H. 
Gosschalk v. Hungarian Government, V Dec. M. A. T., pages 53-58). 
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provisions of that article the Reparation Commission decided that as from 
July 1, 1919, Austria should be held liable for 20.023 per cent of this debt and 
Czechoslovakia for 79.977 per cent thereof. 

The Austrian Agent contends that Austria is not liable for coupons matur- 
ing on or after July 1, 1919; while the American Agent contends that so far as 
American-owned bonds are concerned Austria is liable for all interest which 
matured on or before July 2, 1921, when the state of war came to an end. 

For the reasons set out in the opinion of this Commission of January 6, 
1928, in Docket No. 1147, Henry Neugass, claimant, and in the decision of 
the Anglo-Hungarian Mixed Arbitral Tribunal in the case of the North 
British and Mercantile Insurance Company, Limited, v. the Hungarian 
Government, III Dec. M. A. T. 788 et seg., and in the decision of the Anglo- 
Austrian Mixed Arbitral Tribunal in the case of the North British and Mer- 
cantile Insurance Company, Limited, v. the Austrian Government, IV Dec. 
M. A. T. 292 et seq., the Commissioner holds that Austria is liable as for a debt 
on each of the coupons which matured on or before July 16, 1920, the date of 
the coming into force of the Treaty of St. Germain, but not liable for the cou- 
pons which matured subsequent to that date. 

It follows that the United States on behalf of the claimant herein is en- 
titled to an interlocutory judgment against Austria for 192 German marks, 
which will be entered in accordance with the rules of procedure announced in 
Administrative Decision No. II at page 35. This judgment will decree the 
dismissal of the balance of the claim, amounting to 192 German marks. 

Leave is hereby granted the American Agent to withdraw from the record 
herein all coupons which matured subsequent to July 16, 1920, in order that 
they may be returned to the claimant, who may desire to present them to the 
Succession States liable therefor under the terms of the Treaty of St. Ger- 
main. 

Done at Washington March 8, 1928. 

EpwIn B. PARKER, 
Commissioner. 


ANTON PENTz v. AUSTRIA AND HUNGARY AND AUSTRO-HUNGARIAN 
Bank, Impleaded (Docket No. 845) 


This is one of a group of cases put forward by the United States on behalf of American 
nationals who seek awards for the value of currency notes issued by the Austro-Hungarian 
Bank. The Commissioner finds that the Treaties of Saint Germain and Trianon, in making 
express provision for the liquidation of the Austro-Hungarian Bank, provided an orderly, 
special and exclusive method for the payment of these bank notes, and that these treaties in 
express terms deny to the note-owners redress against the Government of Austria, or of 
Hungary, or of any other government. 

_ the Commission decides that the Austro-Hungarian Bank notes are not evidence of 

“debts’’ as that term is used in the treaties and in the Commission’s Administrative De- 

cision a o. 2, and that the United States is not entitled to an award in behalf of the owners 
ereol, 


This is one of a group of cases put forward by the United States on behalf 
of American nationals who seek awards against Austria [Hungary] for the 
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value of currency notes issued by the Austro-Hungarian Bank. From the 
record in this particular case it appears that the claimant, Anton Pentz, an 
American national by naturalization, sold property in Hungary in 1914 and 
in payment therefor came into possession of Austro-Hungarian Bank cur- 
rency notes aggregating in amount 4,050 kronen which have since been in his 
possession and ownership, and for which, converted into American currency 
at the rate of exchange in effect in 1914, an award is sought. 

The Commissioner holds that the Treaties of Vienna and of Budapest con- 
tain no warrant for entering an award on behalf of the claimant. The 
reasons for this holding can best be stated by briefly reviewing the provisions 
of the treaties dealing with the Austro-Hungarian Bank and the measures 
taken in pursuance thereof looking to its liquidation. 

The Austro-Hungarian Bank was a private stock company constituted in 
pursuance of a statute of Austria and a similar statute of Hungary. It pos- 
sessed a legal exclusive right to issue banknotes for both countries, each of 
which exercised equal supervision over it. The last concession granted to it 
by the two governments was for a term of years to expire December 31, 1919. 

The by-laws of the bank obligated it ‘“‘to redeem immediately on demand 
at its head offices at Vienna and Budapest, against legal coin of Austrian or 
Hungarian coinage, the notes issued by it.’”’ This provision of the by-laws, 
however, was by the statutes of both Austria and Hungary “‘suspended for 
such time until they come into force in accordance with the provisions of 
Article V of the Austrian Law and Paragraph V of the Hungarian Law re- 
spectively, concerning the prolongation of the license of the Austro-Hunga- 
rian Bank, or shall be made valid by the legislatures of both states’’ (Imperial 
Law Gazette, 1911, No. 157, and 1917, No. 513). The provision requiring 
redemption of these currency notes remained suspended, although prior to 
the war the bank in practice maintained these notes at a parity with gold. 

The Commissioner finds that the Austro-Hungarian Bank was a legal 
entity possessing a dual nationality and was both an Austrian national and a 
Hungarian national within the purview of the Treaties of Vienna and Buda- 
pest respectively.! 

The framers of Part IX—Financial Clauses—of the Treaties of St. Ger- 
main and Trianon, in the adjustment of the rights and obligations of the Suc- 
cessor States growing out of the dismemberment of the territory embraced in 
the Austro-Hungarian Dual Monarchy, made express provision for the liqui- 
dation of the Austro-Hungarian Bank ‘‘as from the date succeeding the day 
of the signature” of the Treaty of St. Germain (Article 206 [189] and the 
Annex following it). 

It was in substance provided that: 


1 Luxardo v. Public Trustee (1923), British Supreme Court of Judicature Chancery Divi- 


sion [1924] 1 Ch. 1. 
French office of Private Goods and Interests v. Liquidators of the Austro-Hungariat 


Bank, I Dec. M. A. T. 611, decided November 28, 1921. 
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(1) The Austro-Hungarian Bank should be liquidated as from the day 
following the signature of the Treaty of St. Germain, by receivers appointed 
by the Reparation Commission, ‘n accordance with the statute of the bank 
and the regulations laid down by the treaties. 

(2) Each Successor State was required to stamp all the Austro-Hungarian 
Bank notes existing within its own territory within two months from the 
coming into force of the Treaty of St. Germain, and 

(3) Replace them, within 12 months from the coming into force of that 
treaty, by its own or a new currency, and 

(4) Deliver to the Reparation Commission, within 14 months from the 
coming into force of that treaty, the notes, stamped or unstamped, which had 
been previously withdrawn from circulation, together with all records of the 
conversions, and 

(5) Receive from the Reparation Commission, in return for such notes so 
delivered, certificates showing the number of notes converted within and 
without the limits of the former Austro-Hungarian Monarchy. It was pro- 
vided that these certificates should entitle the bearer to lodge a claim with 
the receivers of the bank for currency notes thus converted which are en- 
titled to share in the assets of the bank. 

(6) No notes issued on or prior to October 27, 1918, wherever they may be 
held, rank as claims against the bank unless they are presented through the 
government of the country in which they are held, but if so presented they 
rank equally (so far as they have any claim at all under these provisions) 
against the general assets of the bank other than the specially deposited 
government securities. 

(7) Notes issued after October 27, 1918, rank against securities issued by 
the Austrian or Hungarian Governments at any time and deposited with the 
bank as security for the notes, for which securities the new Austria and the 
new Hungary are to remain responsible, but such notes do not share in the 
distribution of the general assets of the bank. And finally it was provided 
that 

(8) “The holders of currency notes of the Austro-Hungarian Bank shall 
have no recourse against the Governments of Austria or the present Hungary 
or any other government in respect of any loss which they may suffer as the 
result of the liquidation of the bank.” 

On January 1, 1920, the bank was divided into an Austrian section and a 
Hungarian section, and in August, 1920, three receivers in liquidation were 
appointed as provided in the treaties, who undertook to get in all of the assets 
for distribution in pursuance of the treaty terms. While the status of this 
liquidation is not disclosed by the records before this Commission, it appar- 
ently is not yet complete. Property belonging to the Austro-Hungarian 
Bank was, during the war period, seized by the Alien Property Custodian of 
the United States and the major portion of such property or its proceeds is 
still held by him. The Act of Congress of the United States effective 
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March 10, 1928, designated “‘Settlement of War Claims Act of 1928,”’ pro- 
vides in effect that such property or its proceeds shall in pursuance of the 
provisions of that act be returned to the liquidators of the Austro-Hungarian 
Bank. It is for such liquidators to make distribution in conformity with the 
treaty terms. 

From the foregoing statement it is apparent that special and exclusive pro- 
vision for the payment of Austro-Hungarian Bank notes was made by the 
treaties. A compliance therewith was and is the only remedy available to 
these note-owners. These provisions furnished an orderly method for the 
equitable liquidation and distribution of the bank’s assets. The treaties in 
express terms deny to the note-owners recourse against the Government of 
Austria or of Hungary “or any other government in respect of any loss which 
they may suffer as the result of the liquidation of the bank.” 

The Government of the United States through its Department of State, 
recognizing this exclusive method for the payment of these currency notes, 
has from time to time presented, directly or indirectly to the liquidators of 
the bank, notes owned by American nationals, and received in exchange 
payments as provided by the terms of the treaties. 

It is not for the Commissioner to determine whether or not this method of 
payment is still available to the American owners of these notes. This is 
rather a matter for negotiation between the Government of the United 
States and the liquidators of the Austro-Hungarian Bank. The Commis- 
sioner only decides that the Austro-Hungarian Bank notes are not evidence 
of ‘“‘debts”’ as that term is used in the treaties and in this Commission’s Ad- 
ministrative Decision No. II, ? and that the United States is not entitled to 
an award against Austria and Hungary on behalf of the owners of these notes 
for the amount thereof. 

Wherefore the Commission decrees that under the Treaty of Vienna of 
August 24, 1921, and the Treaty of Budapest of August 29, 1921, and in ac- 
cordance with their terms, the Government of Austria and/or the Govern- 
ment of Hungary are not obligated to pay to the Government of the 
United States any amount on behalf of the claimant herein. 


Done at Washington March 28, 1928. 
EpwIin B. PARKER, 


Commissioner. 


? This JourNAL, Vol. 21 (1927), pp. 616-618, 


BOOK REVIEWS* 


Adventures in American Diplomacy, 1896-1906. By Alfred L. P. Dennis. 
New York: E. P. Dutton & Co., 1928. pp. xii, 537. Index. $5.00. 
This book of twenty chapters is a scholarly and unusually interesting 

detailed but compact treatment of a remarkable period of American diplo- 
macy, the decade after 1896 when America was unexpectedly called to partic- 
‘nate more largely in the settlement of world problems resulting in rise to 
world leadership and to the establishment of world connections from which 
by their increasing strength and complications, it is now impossible for 
America to escape to a life of isolation. It presents a series of amazing 
changes and rapid transits which ‘“‘leave one almost breathless.”’” Although 
not exhaustive and perhaps not always strictly impartial, it is an excellent 
guide to students of world politics and deserves to occupy a permanent place 
among the authoritative works of diplomatic history. It contributes to 
prominent diplomatic episodes many interesting side-lights unknown to the 
general public, and revelations of material not previously explored by 
specialists. 

It is written with painstaking thoroughness, as shown by the careful 
documentation, official and semi-official. It is based largely upon unpub- 
lished material, the papers of Olney, Hay, Roosevelt, Root, and the archives 
of the Department of State, but intentionally neglects press and periodical 
expressions of current opinion. Much of the original material upon which 
the book is based was obtained by the author in connection with the prep- 
aration of a sketch of John Hay in 1926 and an earlier study of British 
affairs from 1880 to 1914. One of his chief purposes is to furnish ‘‘a sign-post 
to materials which should be open to every American student equipped to 
study them.”’ To each chapter are appended extensive reference notes and 
copies of valuable letters hitherto unpublished. 

The volume has a clear and attractive style and is supplied with a brief 
index, chiefly of names and places. The importance of personalities in the 
various adventures is emphasized. Another incidental feature is occasional 
glimpses of the diplomatic influence of local political conditions, or contests 
for control, in foreign capitals. 

The success achieved in the period is attributed largely to the high example 
set by directors of diplomaey at Washington. Although the author dis- 
claims any hero in his book, his readers will recognize that Roosevelt, assisted 
by his able Secretary Hay until 1905, stands out as the dominant man from 
the negotiations of the Canal treaties and the Venezuelan blockade question 
to the Treaty of Portsmouth and the Algeciras Congress. He states that in 
all difficulties of foreign policies during the decade the United States ‘‘had 

*The JouRNAL assumes no responsibility for the views expressed in signed or unsigned 
book reviews or notes.—Eb. 
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little to expect from her foreign representatives abroad,’’ few of whom were 
really interested in foreign affairs, and that there was as yet ‘‘no forcible 
public opinion which could be brought to bear on American foreign policy.”’ 

He disagrees with Latané’s view that Roosevelt sought to conceal from the 
Senate his part in the Algeciras Conference. He gives considerable atten- 
tion to the influence of the Senate on treaties. Hay, greatly annoyed by the 
difficulty of securing the ratification of treaties by the required constitutional 
vote, deprecated the intolerable methods by which the malcontent minority 
of the Senate used its large influence against useful treaties upon which he 


had spent months of hard labor resulting in physical exhaustion. 
J. M. CALLAHAN. 


Les Aspects Economiques du Droit de Prise Avant la Guerre Mondiales (Tome 
I); and Les Aspects Economiques du Droit de Prise depuis la Guerre Mondiale 
(Tome II). By Jacques Dumas. Paris: Sirey, 1926. 

A book on the subject of the right of capture may not sound alluring. 
It suggests wearisome permutations and combinations of the factors of 
neutral goods and ships, and enemy goods and ships. But when one finds a 
book on the economic aspect of this ancient problem, he may justly feel 
apprehensive. The purely economic interpretation of the interests of man- 
kind is not generally enthralling. To attempt to measure human interests 
by economic laws seems often crudely mechanistic. It is therefore a great 
relief and a real pleasure to find that this work by the distinguished French 
lawyer and publicist, M. Jacques Dumas, is replete with human interest and 
feeling, as well as with scholarly research. It is also written in a lively, 
engaging style that cannot fail to make a wide appeal. 

The first volume was completed in 1914 just before the outbreak of the 
World War; the second, in 1926. This is fortunate, because the author may 
not fairly be accused of having written under the influence of the prejudices 
and emotions awakened by the war. The thesis he advanced in 1914 is the 
same thesis he sustains in 1926, namely, that from the economic point of 
view, the seizure and the destruction of private property on sea or land in 
time of war is productive of greater harm than good. M. Dumas sustains 
his thesis with formidable arguments and statistics that seriously shake one’s 
faith in the efficacy of methods of war directed against commerce. He has 
succeeded in writing a large question mark against this classic form of war- 
fare, particularly as waged by Great Britain with the aid of a great navy. 
M. Dumas maintains, in fact, that the right of capture “holds good only 
through the good pleasure of the British Admiralty which believes it finds in 
such a right an advantage which has been disavowed by the best informed 
jurists and economists” (Vol. I, p. 231). It is quite evident that the author 
has framed his impressive argument mainly for the deliberate purpose of 
influencing British opinion. This naturally adds greatly to the interest of 
the book for American readers. 
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The question mark written so effectively by M. Dumas is bound to pre- 
occupy the minds of statesmen, publicists, and experts in matters of war and 
economics. They doubtless will not readily accept all of his conclusions, but 
his well-documented volumes must prove of immense value to all who are 
earnestly interested in so vital a problem. 

M. Dumas has the well-deserved honor of prefaces to his two volumes, 
by M. Ch. Lyon-Caen, the venerated Dean Emeritus of the School of Law of 
Paris, and by M. Nicholas Politis, the noted Greek statesman and publicist. 
Their comments suffice to warrant the most thoughtful consideration of the 
facts and arguments contained in this important work. 

Puitip MARSHALL Brown. 


American Foreign Policies. By James Wilford Garner. New York: The 

New York University Press, 1928. pp. viii, 264. Index. 

This volume comprises a series of lectures delivered at New York Univer- 
sity on the James Stokes foundation. The book is divided into seven chap- 
ters, the first two dealing with fundamental factors and traditions. The 
other chapters cover present-day problems: dollar diplomacy, the Monroe 
Doctrine, arbitration and judicial settlement, codperation and non-coépera- 
tion with the League of Nations, and the unpopularity of the United States 
abroad. The volume is very fully documented, and contains a large array of 
apt quotations from the contemporary utterances of public men. 

The author is somewhat sweeping in his criticisms and, in the opinion of 
the writer of this review, not always discriminating in his condemnations. 
It is true, as he says, that it does not alter the character of imperialism to 
call it ‘expansion, the fulfillment of manifest destiny or something else.” 
But there is a difference between the territorial expansion of our earlier 
history, that is, the annexation of sparsely settled regions which were ad- 
mitted to statehood and the inhabitants given full rights of citizenship, and 
the imperialism of later days, which holds in permanent subjection large 
populations outside the sphere of constitutional guarantees. 

The writer strongly disapproves of the recent Latin-American policy of the 
United States and ‘‘the disposition to deduce from the Monroe Doctrine the 
special privilege of the United States to treat certain Latin-American states 
as an exclusive preserve for North American economic exploitations.” He is 
a strong advocate of American coéperation in matters that affect the com- 
munity of nations. He deplores the absence of the United States from the 
World Court and the League of Nations, and is rather pessimistic as to the 
outlook. The book is to be commended for its frankness. When so many 
writers are timid about expressing their real opinions on current questions, 
it is refreshing to find one of Professor Garner’s authority who speaks so 
freely. 

Joun H, Latan&. 
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Die Souverdnitat—Ein Beitrag zur Theorie des Staats-und Vélkerrechts. By 
Dr. Hermann Heller. (Beitrdge zum ausldndischen dffentlichen Recht und 
Vélkerrecht, Heft 4.) Berlin and Leipzig: Walter de Gruyter & Co., 1927. 
pp. 177. 

This book is a legal-philosophical essay on the theory of the sovereignty of 
states. The author traces the various conceptions of sovereignty prevailing 
since Bodin up to recent times. He delves deeply into the relation of sover- 
eignty to the social order and to positive law; he expounds the essence of the 
conception and treats exhaustively the nowadays much discussed relation 
between sovereignty and international law, and the effect of the former upon 
the latter. Heller defines sovereignty as ‘“‘the quality of absolute inde- 
pendence of a will-unit (Willenseinheit) from another active and universal 
decision-unit (Entscheidungseinheit),’”’ and the thesis resulting from his 
investigation is, in his own words, that, ‘‘Sovereignty means omnipotent 
power of jurisdiction and law enforcement, and is stronger than any law 
which, by virtue of this omnipotence and for the sake of law in general, it 
might break.” (p. 161). 

The most interesting and, perhaps, most valuable part of his study is that 
wherein Heller discusses the theory of sovereignty in relation to problems 
arising out of recent developments in international law. He refers to the 
status of the British Dominions and deals at some length with the question of 
recognition. Noteworthy is his exposition of the reflections of the theory of 
sovereignty on the principle of pacta sunt servanda and, in connection with 
this, the right of self-preservation. He also touches upon the relation of 
sovereignty to the League of Nations, the Permanent Court of International 
Justice and the Geneva Protocol. 

Heller’s method of presenting his subject is to discuss the theories held by 
important writers and to endeavor to make clear his own point of view by a 
vigorous attack upon them; he takes issue particularly with Kelsen and 
Verdross. But he sometimes presents in an exaggerated form those views 
which he wants te disprove, often giving a meaning different from that in- 
tended by the holder of the opposed theory. Moreover, he scrutinizes 
continental writers almost exclusively, thus neglecting the contributions of 
Anglo-American legal philosophy to the subject. 

The study must be considered, however, as a valuable addition to the 
philosophy of international law, a part of jurisprudence very much neglected 
lately. Scholars of the law of nations will welcome Heller’s book, not for the 
possible soundness or shortcomings of his theses, but for the clear presenta- 
tion of his subject which will undoubtedly evoke wholesome and desirable 


discussion. 
Francis DEAK. 
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Peace or War? By Lt. Commander J. M. Kenworthy; with a foreword by 
H. G. Wells. New York: Boni & Liveright, 1927. pp. xvii, 338. Index. 
$2.50. 

The thesis of this book is stated on page 308. It is: 

Let the English and American Nations in the most solemn manner 
draw up the shortest and simplest treaty possible, in the clearest lan- 
guage, understood by the common people, definitely outlawing war, 
indicting it as a crime, and undertaking to boycott any future breakers 
of the peace and indulgers in war ... and let us invite all other 
nations of good will to join us. 

This, the author believes, is “the only road” toward the elimination of war. 

The author backs his argument through nineteen chapters packed with 

information gathered from his career in the British Navy and with the 

Admiralty War Staff. It is easy to agree with Mr. Wells that it would not 

“‘be easy to better Commander Kenworthy’s summary of the complex of 

forces that make for war in the world today.’”’ The author is not afraid to 

tackle the precarious business of definition. For example, he says, “‘by war 

I mean the resort to force for the settlement of disputes between two nations 

or groups of nations, themselves powerful, wealthy, modern and civilized.” 

In his somewhat dogmatic manner, he adds the interesting statement, ‘In 

these days rulers cannot make war without the consent of the ruled.” 

For the support of his main argument, the author draws upon the history 
of many lands, Russia, China, Egypt, Africa, and pays his respects to oil 
kings and cardinals. He devotes a chapter to prove that a war between 
Great Britain and the United States is possible in spite of the fact that the 
mass of the British and American peoples do not want war with anyone, 
least of all with each other. There are a number of spots, Turkey, for 
example, constituting sources of danger to world peace, infected areas, in- 
fected by the disease of war. Some thirty-two pages are devoted to the 
problems of naval rivalry. He presents the case for the abolition of the 
submarine. He concludes in one place that fleet action will not end a war. 
In the sixteenth chapter he concludes that ‘‘man’s conquest of the air must 
be followed by man’s conquest of war, or the end of civilization.” In his 
chapter, ‘“‘The Failure of the League of Nations,” he concludes that the 
League can never prevent war by the threat of force, and that as present 
constituted the League acts only “as an opiate on the popular mind of the 
world,” and that as such it “does more harm than good.” This it will do 
“so long as war is recognized as an institution.” 

The book should be read with Charles Clayton Morrison’s The Outlawry 
of War, which is a more unified exposition of the theory. At a time when 
France and the United States are taking official steps to bring about multi- 
lateral treaty agreements for the renunciation of war as an instrument of 
national policy, Commander Kenworthy’s book comes at an opportune 
moment. Like Mr. Morrison, the author ignores the fact that war is a 
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violation of an agreement and that a mere agreement not to violate an agree- 
ment carries a certain lack of conviction. Peace is a by-product of right 
human relations, rather than of pacts. Since the achievement of the author’s 
purpose, if achieved it is to be, must follow expression in terms of law, one 
wonders why there is no reference to an international conference for the 
consideration and perfection of the plan. Already Japan has proposed such 
a conference. But it is always easy to raise difficulties in the way of any 
proposal. Commander Kenworthy’s book is a distinct contribution to right 
thinking, and that for anyone interested to promote the cause of peace among 


nations. 
ARTHUR DEERIN CALL. 


Die Vélkerrechtliche Option. By Dr. Josef L. Kunz. Zweiter Band, System 
der Option. Die Option im Deutschen Friedensvertrag. Breslau: 
Ferdinand Hirt, 1928. pp. xvi, 356. Rm. 16. 

This is the second volume of the nationality studies by Dr. Kunz. The 
first volume, reviewed in a previous issue,' contained an historical discussion 
of the international right of option, showing its origin and development down 
to the Peace Treaties of 1919. This volume traces the application of the 
general principles of nationality and option clauses as incorporated in the 
Treaties of Versailles and St. Germain. It is arranged in two parts and three 
supplements. The first part concludes the discussion of the nationality and 
option rules in the Treaty of Versailles which was started in the earlier vol- 
ume. The second part comprises a discussion of nationality and option 
clauses in the Austrian Treaty of St. Germain. The three supplements 
assemble the pertinent provisions of the treaties, laws and ordinances with 
reference to (1) the Treaty of Versailles, (2) the Treaty of St. Germain, and 
(3) the remaining peace treaties, including the Bulgarian, the Hungarian, the 
Turkish and the Eastern or Russian Peace Treaties between Russia and 
Estonia and Russia and Lithuania. 

The concluding chapter of the second part of the volume is a comparative 
summary of the nationality and option provisions of all the World War 
treaties. This analytical summary is so organized as to constitute a refer- 
ence key for finding all similar provisions on a given subject in any of these 
treaties. All provisions in any of the treaties having to do with the pre- 
vention of dual nationality are assembled under a single heading and all 
provisions relative to avoiding statelessness are similarly collected. This 
painstaking analysis increases the usefulness of the work to anyone seeking to 
thread the maze of nationality provisions in this confusing collection of 
treaties. The method of treatment has been to discuss the subject matter 
generally and then to follow it with a more intensive study of the particular 
treaty provisions as applicable to the various countries involved in the treaty 
settlements. 

1 Vol. 21 (1927), p. 832. 
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This volume is carefully documented and contains a comprehensive 
collection of the literature and sources in this field. It concludes the study 
of the nationality and option provisions of the World War peace treaties and 
constitutes a valuable work for research in this technical field. 

Howarp 8S. LeRoy. 


Recueil de Textes de Droit International Public. By Louis Le Fur and 
Georges Chklaver. Paris: Librairie Dalloz, 1928. pp. 757. 


To assemble in a single volume the basic documental sources of inter- 
national law was the purpose which two eminent European jurists, Louis Le 
Fur and Georges Chklaver, have admirably realized in a most useful work 
just published in Paris, the Recueil de Textes de Droit International Public. 
Existing collections of fundamental texts, such as the Recueil of De Martens, 
or the great Treaty Series of the League of Nations, are too bulky and too 
costly to be available for the ordinary student. The present work is free 
from both of these defects. Its 757 compact pages reproduce a large number 
of carefully selected documents, ancient and modern, extremely wide in 
scope, and including celebrated passages from the classics of international 
law, and other texts, such as declarations, projects, treaties and conventions, 
from the treaty between Ramses II and the Prince of Cheta, executed during 
the thirteenth century B.C., down to the Franco-Yugoslavian treaty of 
November, 1927. 

The first part of the book is devoted to certain historical documents, some 
of which are of the remotest antiquity, and to selected fragments taken from 
the writings of the founders of international law. These documents vary 
greatly in length, and are significant either because of their antiquity, as in 
the case of the early treaty already referred to, or because of the extraordi- 
nary precision with which they describe and advocate institutions which only 
received practical realization centuries later. In this latter category are 
found Sully’s Grand Dessein and William Penn’s plan for a society of nations. 
The authors have included certain documents of great value which are often 
difficult to find, such as classic passages from Vitoria and Suarez and the 
Abbé de Saint-Pierre, and other texts less often cited, such as the Capitula- 
tions, and the Project for the Declaration of the Rights of Man presented to 
the Convention by the Abbé Gregoire. 

The second part of the book contains documents which are of more im- 
mediate interest. Naturally the authors have been obliged to make a 
selection from the vast sources available. This choice, which has been made 
with great care and discretion, conforms to the following general plan: first is 
reproduced the Treaty of Versailles, together with certain chapters taken 
from the other recent peace treaties which, with the Locarno Pact, constitute 
the foundation of the present international edifice. Examples are then 
given of all important treaties and conventions: treaties of alliance, con- 

1 Librairie Dalloz, 1928. 


710 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


cordats, compromis, arbitration treaties, armistice conventions, conventions 
concerning the laws of war on land and sea, protectorate treaties, cessions of 
territory by means of long-term leases, mandates, condominium, conventions 
concerning the liberty of communications and transportation, extradition 
treaties, accords for the protection of minorities, conventions for the protec- 
tion of literary and artistic property and of industrial and commercial prop- 
erty, treaties for the international protection of labor, etc. 

Documents of international interest other than conventions have been 
included: recognition of a new state, declaration of war, declaration of with- 
drawal from the League of Nations, the statute of the Permanent Court of 
International Justice; the statute of the British Empire; the principal dec- 
larations of the rights and duties of nations proposed or voted during the 
last few years. Many of these projects constitute the best indication of the 
tendencies and preoccupations of anepoch. For this reason the authors have 
done well to include certain texts, such as the Geneva Protocol and the 
Italian Law of Guarantees, although they were never adopted. 

Upon looking through this volume the reader may of course remark the 
omission of documents which he himself might have included. The authors 
themselves have appreciated this fact. It is certain that the extremely 
arduous and delicate task of making a wise choice of texts has been very 
well discharged, and is worthy of the reputation of the two distinguished 


authors. 
JoHN B. WHITTON. 


Lord Grey und der Weltkrieg. By Hermann Lutz. Berlin: Deutsche Ver- 
lagsgesellschaft fiir Politik und Geschichte, 1927. pp. xii, 421. Index. 
This volume, as its title suggests, is a review and criticism of Viscount 

Grey’s Twenty-five Years, 1892-1916. The extent of its documentation is 
indicated by the fact that the notes at the end of the volume fill 273 closely 
printed pages. The literature referred to in these notes includes not only the 
official documents but references to most of the private memoirs, essays and 
histories concerning the period under discussion which support the writer’s 
views, including a wide range of periodicals in all the leading European 
languages. 

The purpose of Herr Lutz is to show that Viscount Grey’s account of the 
origin of the World War is erroneous in assuming that the moral guilt of 
causing the war is to be ascribed entirely to Germany. It was, he holds, 
upon this assumption that the Treaty of Versailles was written and its ac- 
ceptance forced upon Germany. If, he argues, this assumption is false, this 
treaty was not justified and should now be revised. This, Herr Lutz con- 
tends, is and will remain the firm belief of the German people, and his book is 
intended to present the evidence upon which this conviction rests. Until 
Viscount Grey or his defenders have had an opportunity to examine and 
answer the whole argument here presented, it would be premature to pass a 
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final judgment upon the evidence offered and the conclusions drawn from it 
in this criticism. 

For the purpose of this notice it is sufficient to state the conclusions at 
which this writer arrives. These are thus expressed: 


Every unprejudiced investigation of the July crisis of 1914 must reach 
the result, that no participant of that time, except Belgium, was blame- 
less and that none was alone guilty. Each one has had its specific share 
in the World War. Because the Russian general mobilization was the 
unchaining of the European war and signified the declaration of war on 
the Central Powers, the expression of F'abre-Luce has its full value: 


“Germany and Austria have through their gestures made war 
possible, the Triple Entente through its own has made it certain.” 


In order to reach a standard of measurement for the responsibility 
of the different Powers, one may say: 

The first assault on world-peace was the murder of Serajevo (Servia- 
Russia; Austria-Hungary). 

The second assault upon world-peace were the ultimatum and the 
declaration of war on Serbia (Austria-Hungary and Germany). 

The third and decisive assault upon world-peace was the Russian 
general mobilization (Russia-France-England). 

Accordingly, of the Great Powers Russia as the chief criminal appears 
to have the first place; then Austria-Hungary; then come the other 
three Powers. 


And what of Belgium, which this writer classes as the only “blameless” 


one? Were Germany and “the other three Powers” equally guilty in vio- 
lating their pledges to preserve Belgian neutrality and in their treatment of 
the Belgian people? 


D. J. H. 


Resident Orientals on the American Pacific Coast. By Eliot Grinnell Mears. 
A preliminary report prepared for the July, 1927, Conference of the In- 
stitute of Pacific Relations. Palo Alto: Stanford University Press, 1927. 
pp. xvi, 526. 

This book is a comprehensive presentation of the legal and economic 
status of resident Orientals on the American Pacific Coast by the professor 
of international trade in the Stanford School of Business. It is one of the 
special studies prepared under the direction of the American Group of the 
Institute of Pacific Relations, in order that the discussions of the 1927 session 
of the Institute might be based on accurate data, conveniently assembled by 
& recognized authority. The temporary purpose of the study has been 
served; and its claim to distinction rests on the test of a wider and more 
permanent use than at first contemplated. 

Professor Mears examines every phase of resident Oriental life on the 
American Pacific Coast worthy of mention, and has summarized his findings 
under the following chapter headings: treaty rights; constitutional guaran- 
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ties; naturalization; exclusion; personal relations; property rights; occupa- 
tional status; mining; fishing and hunting; agriculture; mining and mechani- 
cal industries; trade; domestic and personal service; professions; public 
service; segregation; and community contacts. There are, in addition, 
chapters which form an introduction to the problem, and an appropriate 
summary. Obviously, a study which covers so vast a range of subjects 
cannot describe them in great or even ordinary detail. All that can be hoped 
for is a survey. This Professor Mears has done admirably. 

The opening thesis of the author is that the problem is unique, and is based 
on immigration legislation designed, first, totally to exclude the Oriental, 
and second, to concentrate the Asiatic peoples on the American western 
frontier. The bases of the problem are clearly and accurately defined; and 
the book more than justifies itself in thus defining, in the first paragraph of a 
half-dozen lines, the essentials of a problem which is much discussed but 
little understood. The statement that the problem is unique is open to 
question. It is merely a single manifestation of a general tendency of 
nations to restrict or to exclude. It seems unique and distinctive to us 
because of our nearness to it. All the essential factors in this problem may 
be found in parallel ones in a different form. 

Of special interest to a teacher of international law, and to a journal of 
international law, are the chapters on treaty rights, constitutional guaranties, 
naturalization, and exclusion. These chapters should form a part of the 
collateral reading of every student of international law. The reviewer does 
not know of any source where these subjects can be found so comprehensively 
treated in so brief a compass. While not exhaustive, the discussions of the 
points of international law are authoritative and complete. 

The study of Dr. Mears introduces a new type of research which should 
commend itself to scholars and investigators everywhere. He has attacked 
a problem, and has followed where the problem has led. He has invaded 
the fields of law, both municipal and international, politics, race relations, 
economics, sociology, industry, agriculture, etc.,—in fact, he has investigated 
the problem from every angle which offered any light on the subject. It 
proves the fallacy of the claim that only the lawyer is competent to handle 
legal materials, the economist, economic materials, etc. As an example of 
the practical and comprehensive type of research of the new order, it is 
distinctive, and Dr. Mears has tilled new soil. 

In addition to the textual matter, there are seventeen general tables which 
give valuable comparative information; fifteen charts which present graphi- 
cally material which otherwise would be committed to many pages; and eight- 
een documents of first importance bearing on the Oriental question. 

All teachers, writers and students of international relations and the social 
sciences generally, editors, lawyers, diplomats, ministers, publicists, and 
everyone in public life, are indebted to Professor Mears for this sane, 
balanced, and complete study of a delicate and difficult problem. And what 
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should be more gratifying to Dr. Mears is that any handling or solution of 
the problem in the future must be influenced by this book. 
CHARLES Martin. 


Immigration Crossroads. By Constantine Panunzio. New York: The 
Macmillan Company, 1927. pp. xii, 307. Index. $2.50. 


Dr. Panunzio ‘aims to set forth in broad outlines America’s significance to 
the laborer of the Old World, the contributions immigrants have made to the 
development of the United States, the changes in the attitude of the people 
of this country toward immigration, certain aspects of a possible constructive 
immigration policy and the international phase of the migration movement 
and of our restriction policy.”” He appeals to the varied viewpoints of the 
thoughtful citizen, the constructive-minded legislator, the employer of labor, 
the student of population and labor problems, the Americanization worker 
and the person interested in international and inter-racial questions, and 
attempts to encompass all this within three hundred pages, a task which has 
proved too difficult. 

The first two hundred pages sketch immigration to the New World from 
the time of Columbus, and include an interesting account of the “grave 
consequences”’ episode attending the adoption of the 1924 quota law. The 
remainder of the text is devoted to four major phases of ‘‘a constructive 
immigration policy’—admission, distribution, incorporation and inter- 
national relations. 

Instead of rejecting the unfit, Dr. Panunzio would select the best of those 
immigrants who are socially, economically, phvsically, and mentally fit. 
Intelligence rather than literacy tests would be used, and admission would be 
based upon individual rather than group selection. While opposing racial 
discrimination, he questions whether a certain race which he names con- 
tributes as much to the industrial, racial or cultural development of the 
United States as the Italians. He believes there should be administrative 
discretion to vary the number of immigrants admitted, with examination at 
points of embarkation. Those familiar with our present practice will dis- 
agree with his conclusion that “‘the preliminary inquiry abroad is at best 
perfunctory.”’ Information concerning economic opportunities here would 
be given the prospective immigrant before he leaves the old country, and on 
shipboard. The number of ports of entry would be increased, the number of 
immigrants permitted to land at each port limited, and financial aid granted 
the newly arrived immigrant. 

Dr. Panunzio approves incorporation, “‘a natural and normal embodying 
of immigrants into the whole fabric of American life,’’ as opposed to assimila- 
tion or ‘formal Americanization through naturalization.” His readers will 
heartily agree that fairness toward the newcomer will greatly aid in securing 
the alien’s sympathetic and loyal coéperation. The author doubts whether 
the results produced by the efforts of the United States to restrict immigra- 
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tion have been commensurate with the energy expended. He concludes by 
suggesting that the intricate problems arising from the world migratory 
movement may be solved by world society, provided the United States will 
codperate. 

There is no bibliography, and a few errors in statistical figures and dates 
are apparent. A former Italian immigrant himself, Dr. Panunzio strongly 
stresses the immigrant’s point of view. The originality and freshness of 
this viewpoint are somewhat marred by a lack of moderation which leads the 


author into not a few extreme statements difficult to justify. 
Henry B. Hazarp. 


The Immediate Origins of the War (28th June-4th August, 1914). By Pierre 
Renouvin. Translated by Theodore Carswell Hume. New Haven: Yale 
University Press, 1928. pp. xvi, 395. Index. $4.00. 

To anyone who has followed the recent discussion of war guilt, even if only 
in American publications, this book needs no introduction; for none, apart 
from the documentary collections and memoirs, has been more frequently 
and confidently cited as an authority. The respect accorded it by writers of 
all shades of opinion is evidence of its trustworthiness as a presentation of 
the facts in the case—a careful, well ordered narrative, assembling in com- 
pact and intelligible form the most essential elements in the welter of con- 
temporary and subsequent records of those critical summer days of 1914. 
The historical honesty of this narrative, its freedom from suppression or 
material distortion of facts which do not fit in with a preconceived theory, is 
generally conceded. Nevertheless, the unwary reader should be put on his 
guard against the detached and impartial tone in which the author presents 
his evidence, a tone more likely to mislead than a frankly partisan statement 
which provokes its own corrective. 

To tell the truth (as one of the author’s favorite phrases is rendered), for all 
its candid presentation of the facts and its judicial attitude in weighing the 
evidence of responsibility, the book is really an able piece of special pleading 
for the case of the war guilt of the Central Powers. All the important facts 
are there, but the balance of judgment upon them is not equitably main- 
tained. Acts and statements of the directors of policy of the Entente 
Powers are entered at the face value officially assigned them or with special 
explanations affirming their good faith; while those of the German and 
Austrian Governments are subjected to interpretations attributing ulterior 
motives which alter their patent character. Thus, for example, Sazonov’s 
diplomatic gestures of July 26, at a time when Russia’s military preparations 
were under way, are treated as unquestionably loyal (pp. 115-117) ; while the 
German Government’s proposals to France on that day for mutual efforts at 
conciliation between the allies of both countries are dismissed on the ground 
that their “true purpose” was ‘‘to separate Russia and France” (pp. 102- 
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107). No such suspicion of an aim to separate Germany from Austria is 
permitted to cloud Sazonov’s attempts to obtain German codperation in 
bringing Austria to moderation (p. 116). Yet the effects are quite parallel, 
and a differing judgment on the merits of the two actions can be reached only 
on a priort grounds. Moreover, Sazonov’s rejection in advance of all idea 
of France’s exercising a moderating influence is simply quoted without com- 
ment (p. 106); but Berchtold’s resistance to Germany’s counsels of modera- 
tion, themselves reduced in significance by the characterization ‘“ weak and 
feeble”’ and the attribution of an arriére pensée of consideration for England’s 
attitude, are subjected to severe blame (pp. 130-131). 

Further, it may be remarked that, in interpreting decisions of the German 
Government, only facts of which it had definite knowledge are taken into 
account, thus eliminating, for instance, all influence of the first Russian order 
for general mobilization (p. 159). On the other hand, the French Govern- 
ment’s decisions on military measures are described in the light of circum- 
stances amounting to rumors or of which not even suspicion on its part is 
alleged (pp. 237-238). The climax of pathetic trust in the Allies’ official 
version of events is reached with the statement that the French Government 
“believed” that the Austrian general mobilization had preceded the Russian 
(pp. 217, 346). These few instances will suffice to illustrate the inequality in 
treatment of facts themselves accurately enough recorded. 

Despite all the care lavished on salvaging as much as possible of war time 
legends from the onslaughts of recent criticism, however, the reader must be 
impressed by the narrow margin on which the balance of responsibility is 
struck against the Central Powers. He may well inquire whether the judg- 
ment is arrived at by virtue of the evidence itself or of the author’s glosses 
upon it. Other glosses upon the same facts, as is well known, have even 
brought about a balance on the other side. 

This excellent translation is made from the author’s revision of his original 
text, taking into account the British Documents since published, though the 
bellicose influence of Crowe and Nicolson therein revealed is gingerly handled 
(pp. 290, 296). Poincaré’s latest volume of memoirs, containing additional 
material and exposing further tampering with the documents in the French 


official publications, was not available for the revision. 
J. V. FULLER. 


How Europe Made Peace Without America. By Frank H.Simonds. Garden 

City: Doubleday, Page & Company, 1927. pp. 407. Index. 

The author of this book is an American correspondent whose despatches 
from Europe during the World War showed him to be a journalist of the 
highest ability. He has now written an account of the making of the peace 
at Paris and Versailles, of its rejection by the United States, of the dis- 
illusionment which followed in Europe, and the years of troubled effort there, 
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mostly misguided, to reach livable solutions of the economic and political 
problems affecting the victor and vanquished alike, and which finally cul- 
minated in the peace of Locarno. Being on the ground, understanding the 
background of the events which he describes, and having access to many 
of the leading characters in this great world drama, Mr. Simonds has been 
able to produce a closely connected and logically arranged sequence of the 
many complicated chapters which go to make up the full story. The politi- 
cal transformations in the leading countries involved are portrayed and placed 
in their proper perspective to the events on the international stage, and the 
responsibility of the several national political leaders who guided the desti- 
nies of their countries is duly apportioned according to their success or fail- 
ure. The volume is valuable as an impartial marshalling of facts covering 
events in a decisive period of modern history, done by an experienced and 
competent expert. Opposing views of debatable questions are fairly given, 
and the book may be read with profit by partisans on either side, as well as 


by those seeking reliable and unprejudiced information. 
GEorRGE A. FINCH 


Transactions of the Grotius Society. Volume 13. London: Sweet & Max- 
well, 1928. pp. xxxiii, 186. 7s. 6d. 

This number of the annual volumes of the Grotius Society contains the 
papers read before the Society in the year 1927. At the annual meeting held 
on June 21, Mr. Paul D. Auer, of Budapest, discussed ‘‘The Competency of 
Mixed Arbitral Tribunals”’ with special reference to the right of the Council 
of the League of Nations to decide an appeal from a decision of the Ru- 
manian-Hungarian Mixed Arbitral Tribunal. On February 22, Mr. 
Wyndham A. Bewes read a paper entitled “The Monroe Doctrine and 
Entangling Alliances,’ a confused and superficial treatment of the subject. 
At the March meeting, Baron Heyking contributed a paper in which he criti- 
cised the procedure of the League of Nations in dealing with protests of 
minorities, and suggested that properly organized minorities be recognized 
as subjects of international law capable of pleading de proprio jure before the 
Permanent Court of International Justice. On May 3, Mr. William Edward 
Masterson, of the Harvard Bureau of International Research, read an inter- 
esting paper in which he showed that national legislation to prevent smug- 
gling from the sea has been generally adopted and enforced without reference 
to the three-mile limit. Mr. H. Goitein on May 17 read a paper contending 
that the notion of sovereignty is outworn, and advocating a relaxation of the 
distinction between constitutional and international law in the functioning 
of the League of Nations and its constituent members. On May 31, an in- 
teresting paper on ‘“‘The Minor Poetry of Hugo Grotius’’ was read by Mr. 
E. H. Bodkin. On July 12, Mr. H. Lauterpacht gave an interesting analysis 
of the practice of states and rules of international law on the question of the 
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international responsibility of states for revolutionary propaganda originat- 
ing from their governments or state organs acting in their official capacity. 
“The Present Position of the Codification of International Law” was the 
subject of a paper read on November 15 by Mr. Arnold D. MeNair, in which 
he reviewed the movement under the auspices of the League of Nations and 
in America. He regretted the “regional outlook and separatist tendencies” 
of the latter. 

The last paper of the year was read on December 13 by Mr. F. Llewellyn 
Jones on the subject of “ Plebiscites,”” which paper he “regarded as destruc- 
tive criticism of the plebiscite and the submission that in the future develop- 
ment of international law there is no place to be found for this institution.” 
GeorGE A. FINcH. 


Till Fragan om Grdnsen fér Sveriges Territorialvatten. Stockholm: Aktsty- 
cken utgivna av Kungl. Utrikesdepartementet, 1928. pp. 124. 


This is a report of a case dealing with the “territorial waters” of Sweden. 
In it the courts through the various appeals again and again affirm the re- 
sumption of the application of the four-mile limit to the coasts of Sweden 
since the end of the warin 1918. They also treat of the subjects of fisheries, 
bays, and various methods of measuring a country’s jurisdiction over its 
coastal waters. Consequently, considerable is added to the discussions to be 
found in the North Atlantic Fisheries and Grisbadarna cases. 

The Swedish judicial tribunals take the opportunity to contradict much 
that has already been written upon the subject by would-be interpreters of 
‘ Swedish law (such as F. W. Stael von Holstein and others). They condemn 
i as erroneous the statements that Swedish practice is out of accord with 
‘ international practice and law. Hence it is apparent that Sweden does not 
2 intend to be swayed by any attempts to bring it into agreement with the 
three-mile limit, especially as it applies to fisheries. 

It goes without saying that this short publication of the foreign office of 
Sweden is decidedly important for those interested in the subject of “terri- 
torial waters.’ It is also of interest to the general student of international 
law. 


THORSTEN KALIJARVI. 


The Foreign Policy of James G. Blaine. By Alice Felt Tyler. Minneapolis: 

University of Minnesota Press, 1927. pp. 411. Index. $3.50. 

The title chosen by Mrs. Tyler for her book suggests two excellent studies 
which appeared in England some three years ago; namely, The Foreign Policy 
i of Castlereagh, by Charles K. Webster, and The Foreign Policy of Canning, 
: by Harold Temperley. Implicit in such titles is a promise to the reader 
which no amount of mere chronicling of diplomatic events can satisfy. 
There must be a theme, a leit motif, unity, continuity; otherwise the title is 
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misleading. Webster and Temperley kept faith admirably, as their subjects 
afforded unsurpassed examples of a steady, consistent, highly important, 
course of action in British foreign affairs. No one perhaps could hope to do 
so well in the field of American diplomacy, simply because no American Sec- 
retary of State has provided the requisite conditions. Blaine came as near 
to it as any. He had what may fairly be termed a policy; but he suffered 
grievous interruptions in carrying it out. His first incumbency of the office, 
less than a year, was too brief for achievement, and his second, undertaken 
after the lapse of more than seven years, was rendered less effective than it 
might have been by Blaine’s own ill health and by the President’s lack of 
sympathy for his measures. Under the circumstances, much of the author’s 
time is spent in bringing loose threads together or in taking them up to leave 
them dangling in the air. This was unavoidable. If the book lacks unity 
and finality, the fault is not to be charged to the author, but to the subject. 
Indeed, in the face of difficulties so great, Mrs. Tyler has done exceedingly 
well. She gives us a fresh view of Blaine. She bases her study on the 
printed and manuscript sources. She eschews alike the impassioned eulogies 
of his friends and the bitter attacks of his enemies, and presents an account 
free from bias. From her story emerges the figure of an able Secretary of 
State, a man of vision and of statesmanlike qualities, not the superman of his 
admiring contemporaries, nor yet the charlatan of his detractors. 

The book is remarkably free from errors of fact. One slip is of sufficient 
importance, however, to merit correction. It is stated that the resolution of 
May 10, 1888, authorizing the first International American Conference was 
allowed to become a law without the President’s signature. It appears on 
the contrary that President Cleveland “‘approved and signed” the bill on 
May 24. (See Cong. Record, 50 Cong., 1 Sess., p. 4687.) On another point 
the author errs more seriously. She appears to believe in a facile change- 
ability of the Monroe Doctrine. She says that Garfield and Blaine desired 
“to inaugurate a new version of the Monroe Doctrine”’ (p. 21); that “the 
argument that the United States had predominant interests in any canal 
which might be constructed was a further extension of the Monroe Doctrine” 
(p. 41); that “ Here [in Venezuela] again was the Monroe Doctrine extended”’ 
(p. 79) ; that ‘“‘ The extension of the Monroe Doctrine into an active American 
policy was one of the chief tenets of Secretary Blaine’s policy” (p. 191); that 
“There was to be a new interpretation, a positive conception of the Monroe 
Doctrine” (p. 363) ; that ‘The Monroe Doctrine was to have an economic as 
well as a political interpretation” (p. 365). In some of these cases at least 
Blaine disclaimed innovation, and in none of them is it correct to say that he 
extended the doctrine. That was hardly within his power; for, as Mr. Root 
has so well pointed out, ‘“‘not everything said or written by secretaries of 
state or even by presidents constitutes a national policy or can enlarge or 
modify or diminish a national policy.” 

JosePpH B. LocKEY. 
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Etude sur U’Interprétation du Paragraphe 8 de l’Article 15 du Pacte de la 
Société des Nations. By Aart van Deth. Université Libre d’Amsterdam, 
1928. pp. 155. 

This is a doctor’s thesis, presented to the Faculty of Law at the University 
of Amsterdam, which reflects credit on both the writer and his university. 
It is an illuminating analysis of the expression “matter which by interna- 
tional law is solely within the domestic jurisdiction of a state.’ The writer 
has explored the history of paragraph 8 of Article 15 of the Covenant, and in 
reliance on the telegram sent to President Wilson by Chief Justice Taft on 
March 19, 1919, he concludes that the purpose of the amendment adopted 
was to render impossible intervention by the Council of the League of 
Nations in any matter relating to tariffs or immigration. The application of 
the paragraph to the Aaland Island dispute and the Franco-British dispute 
concerning the nationality decrees in Tunis and Morocco, is carefully ex- 
amined. With reference to President Wilson’s statement that “there is no 
doubt in the mind of any authoritative student of international law that such 
matters as immigration, tariffs and naturalization are incontestably domestic 
questions,”’ the writer expresses the opinion (p. 112) that neither questions of 
immigration nor those of customs tariffs are necessarily outside the reach of 
rules of international law, and that on the contrary, they are so involved in 
the interdependence of states that international regulation of them seems to 
be already in process. In general, it is his conclusion that it is impossible to 
trace the exact limits of the sphere of international law and that of national 
law, and each particular case ought to be judged on its merits at the time. 
The study is well executed and it ought to prove most useful in the future 


interpretation of the language of the Covenant. 
Mantey O. Hupson. 


The Relation of Thomas Jefferson to American Foreign Policy, 1783-1793. 
By William Kirk Woolery. Baltimore: Johns Hopkins Press, 1927. 
pp. viii, 128. Index. $1.00. 

In this able study the student of diplomatic history is given a somewhat 
novel outlook upon the “‘stretch of years” during which “the nation emerged 
and took its place among the powers of the world.’”’ Although more recent 
treatments of Jefferson’s mission to France and of his policies while Secretary 
of State have done much to readjust the opinions once maintained by what 
has been called the ‘“‘Neo-Federalist”’ school of historians, Jefferson’s con- 
tribution to the foreign policy of this critical period is still generally subordi- 
nated to the dominant position of Hamilton. ‘ Yetin Washington’s cabinet,” 
Dr. Woolery recalls, ‘every principle of American diplomacy” had its incep- 
tion, and it is a less generally accepted fact that Jefferson’s réle in this respect 
was an outstanding one and that “the systems and principles he followed 
were in practically every case ultimately followed by the United States.”’ 
That this brilliant political organizer was far from being a mere speculative 
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theorist in his approach to practical commercial problems, is the thesis which 
this well-documented study goes far to establish. 

Dr. Woolery characterizes as ‘‘Herculean” the task that confronted 
Jefferson in establishing his European contacts and in attempting to break 
through the “ wall of European commercial exclusiveness.’’ In the consular 
convention with France, Jefferson achieved the difficult task of harmonizing 
accepted, if outworn, municipal regulations with principles of international 
law maintained by a newer and more liberal ‘‘ American conception.” This 
was only accomplished through Jefferson’s industrious mastery of the legal 
and commercial questions involved. In this negotiation, Dr. Woolery 
believes that Jefferson reached “the highest point of technical service that 
he performed for the United States.” On his return to America to take up 
the burden of the Department of State, Jefferson found awaiting him another 
series of European treaty negotiations, left ‘‘as a legacy of half-finished 
business” by Jay. This was perhaps a fortunate circumstance because, in 
the final settlement of treaties with Great Britain and Spain, Jefferson’s 
familiarity with the European viewpoint eminently facilitated his labors. 

In a final, important chapter on Neutrality, Dr. Woolery enters at length 
into the controversy between Hamilton and Jefferson which did so much to 
fix the new practices that American policies finally imposed upon the conduct 
of maritime warfare. The author maintains that ‘fundamentally a man of 
peace,” Washington “‘naturally inclined towards neutrality because it was a 
peace policy.”” Yet the furtherance and execution of this policy, he believes, 
were distinctly Jefferson’s. The subsequent victory of the “‘Anglo-men”’ in 
the interpretation of this document, in spite of Jefferson’s cooling friendliness 
for Genet, was the prelude of his resignation. 

Based upon a thorough study of the Jefferson MSS. in the Library of 
Congress, and upon other familiar sources, this recent volume of the Johns 
Hopkins University Studies may be called a reinterpretation, rather than a 
contribution to American diplomatic history. It offers, however, a model of 
patient research. That source material is ample for further studies of Jeffer- 
son’s foreign policy is shown by the following entry in the bibliography: “‘ Of 
the two hundred and thirty-six volumes in which his papers are bound, those 
numbered from fourteen to ninety-six, containing about ten thousand en- 
closures, were used.”’ 

W. P. Cresson. 
BOOK NOTES 

De lV’ Execution Internationale des Sentences Arbitrales. (Etude de droit 
comparé et de droit international privé.) By Paul Brachet. Paris: 
Rousseau et Cie., 1928. pp. iv, 234. Fr. 30. This study is very well 
documented, showing the rapid and beneficial development of arbitration 
in commercial relations. It also shows a recognition of the importance of 
referring to cases in support of statements. There is a bibliography, list 
of states mentioned, and an outline of treatment. 
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Worterbuch des Vélkerrechts und der Diplomatie. Begun by Julius 
Hatschek and continued by Karl Strupp. Vol. III. Berlin-Leipzig: Walther 
de Gruyter & Co., 1926-1927. These parts bring to a conclusion a work of 
distinction, a compact encyclopedia of international law and diplomacy, to 
which some of Germany’s best scholars have contributed articles. The 
present parts deal largely with the Treaty of Versailles in its various as- 
pects, political, legal and economic; with the history and literature of inter- 
national law; and with the European War of 1914, including its diplomatic 
background and the issues, legal and political, which it raised. Special 
attention should be called to an extensive article by Dr. Rolf Knubben on 
the philosophy of international law—positivism in its relation to natural 
law. The select bibliographies at the end of each article are valuable. No 
general index seems to have appeared as yet. The work in its conception 
and execution deserves high commendation. See this JourRNAL, Vol. 20 
(1926), p. 850. 

E. M. B. 


Locarno Thoiry Genf—in Wirklichkeit. Eine Bilanz de Rheinlandriumung. 
By Dr. Karl Mehrmann. Berlin: Reimar Hobbing, 1927. pp. iv, 207. 
This book constitutes a frank journalistic argument against the soundness 
of the Versailles Treaty, with special reference to the Rhineland, from the 
pen of a well-known German publicist. Dr. Mehrmann sketches in precise 
terms German expectations from the Dawes Plan and her disillusionment; 
the inauguration by Germany of a new era of compromise at Locarno, with 
Germany’s assumption of the obligations of the League of Nations, followed 
by the economic visions of Thoiry. He gives a vivid and accurate enumera- 
tion of German expectations from these various events which also ended in its 
disillusionment. He is careful to avoid an assertion that in the Dawes Plan 
or the Locarno understandings, Germany was actually promised anything 
that she did not receive; nevertheless, he is correct in his conclusion that the 
vague diplomatic good-fellowship styled the “Spirit of Locarno” has not 
resulted in all the benefits that the German and English press declared would 
be the inevitable result. 

K. 


The Problems of Peace. New York: Oxford University Press, American 
Branch, 1927. pp. xii, 365. $3.50. This volume contains the lectures de- 
livered at the Geneva Institute of International Relations in August, 1926. 
The lectures are intended to give a picture of the organization, growth and 
working of the League of Nations, together with a discussion of some general 
international problems. This is the first volume of proceedings published 
by the Institute. It is regarded as an experiment, and criticisms and sug- 
gestions will be weleomed by the Committee at Geneva. In addition to the 
League of Nations and the International Labor Organization, the lectures 
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deal with the development of the international mind, the economic recon- 
struction of Europe, disarmament, Germany since Locarno, the foreign 
policy of the United States and of Soviet Russia, international government 
and national sovereignty, the psychology of patriotism, the judicial settle- 
ment of international disputes, and public opinion in relation to war and 
peace, the last two mentioned subjects being treated by Dr. James Brown 
Seott, Honorary Editor-in-Chief of the JournaL. Mr. Chester H. Rowell’s 
paper, under the comprehensive title “‘The Foreign Policy of the United 
States Since the War,” is almost exclusively devoted to a criticism of the 
attitude of the United States toward the League of Nations and the World 
Court. 


Interallied Debts and Revision of the Debt Settlements. By James Thayer 
Gerould and Laura Shearer Turnbull. (The Handbook Series, Series II, 
Vol. 4.) New York: H. W. Wilson Company, 1928. pp. xxxv, 489. Index. 
$2.40. A collection of bibliographical and documentary material useful to 
persons interested in this subject. The bibliography includes books, pam- 
phlets, documents and periodicals, first of a general character, then those 
opposing revision, followed by those favoring revision. There are also re- 
prints of selected periodical articles on both sides of the question. The 
official documents include the texts of acts of Congress, funding agreements, 
diplomatic correspondence, and published statements of the Treasury De- 


partment in reply to certain criticisms of private individuals, which are 
also included. 


A Political Handbook of the World. Edited by Malcolm W. Davis and 
Walter H. Mallory. Published for the Council on Foreign Relations by the 
Harvard University Press and the Yale University Press, 1928. pp. 192. 
$2.50. This is a survey as of January 1, 1928, of the parliaments, parties 
and press of all the more important political entities of the world, except the 
United States, which has been omitted since the volume is designed for use 
principally in this country. The volume is a revision and enlargement of 
the volume published in 1927 under the title A Political Handbook of Europe 
(see notice in the JouRNAL, Vol. 21, page 653). The usefulness of informa- 
tion of this kind to all persons interested in international politics amply 
justifies the expansion of the undertaking to the widest possible limits. 


The Recognition Policy of the United States Since 1901. By Taylor Cole. 
Baton Rouge: Louisiana State University, Department of Government, 1928. 
pp. xi, 104. $2.00. As a background for the main thesis of his study, 
namely, the recognition policies during the administrations of Presidents 
Roosevelt, Taft, Wilson, Harding and Coolidge, the author devotes two 
preliminary chapters to the general subject of recognition and to a sketch of 
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the recognition policy of the United States from the Jeffersonian period up to 
1901. He then, after analyzing the recognition policy of the United States 
from the beginning of the present century, comes to the conclusion that the 
policy has been a fundamentally continuous one from the beginning of the 
government, in which recognition of new states and governments has de- 
pended upon the stability of the new government and its willingness to ful- 
fill its international obligations. He denies that the policy of the United 
States in this respect has ever been one of strict de facto recognition or one of 
strict application of legitimist principles. The probable permanency of a 
government has been determined, he says, primarily by the test of whether 
or not a government enjoyed the support of the will of the people. The 
criterion of ability and willingness of a new government to meet its inter- 
national undertakings has been emphasized, he says, with the increasing 
extension of American interests in foreign countries. 


The World Court. By ManleyO. Hudson. Boston: World Peace Founda- 
tion Pamphlets, Vol. XI, 1928, No.1. pp. 156. 30 cents. This pamphlet 
contains a summary of the judgments, orders and advisory opinions of the 
Permanent Court of International Justice from its organization up to the 
end of the year 1927. An appendix comprising a little less than half of the 
pamphlet contains the texts of essential documents concerning the Court 
and American adhesion thereto, including the protocol of signature, reserva- 
tions to the optional clause, statute, revised rules, and American documents 
beginning with President Harding’s message to the Senate of February 24, 
1923, and ending with the final act of the conference of states which met in 
September, 1926, to consider the American reservations. Professor Hudson’s 
summary will be useful and convenient to those desiring information in 
regard to the work of the court and who do not have access to or cannot 
afford time to examine in detail the voluminous official publications of the 
court. 


Eighth Yearbook of the League of Nations. Boston: World Peace Founda- 
tion Pamphlets, Vol. XI, 1928, No. 2. pp. 188. 30 cents. This is a con- 
densed and convenient summary of the record of the League of Nations for 
the year 1927. It gives essential information in regard to the organization 
of the League, the meetings of the Council and the Assembly, and the work 
of the various sections, committees, and conferences. Footnote references 
to official publications enable the reader, interested in any particular phase 
of the League’s activities, to go to the original sources for fuller information 
if desired. The number and size of the publications necessary to give a full 
account of the League’s world-wide activities makes some such summary as 
this essential for the busy reader who desires prompt and accessible informa- 
Nea the League of Nations generally or any particular phase of its 
work. 
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L’Etranger en France—Ses Droits, Ses Devoirs. Paris: Hachette, 1927. 
pp. 128. 5franecs. This pamphlet is intended for the guidance of foreigners 
in France, whether transients or residents. The information intended for 
tourists and travellers comprises the first part, and that for residents the 
second part. Tourists and travellers are supplied with necessary informa- 
tion in regard to passports, customs, railways, automobiles, identification 
cards, taxes, hotel regulations, and postal and telegraph services. A special 
chapter is devoted to commercial travellers, and another one to the compe- 
tence of the French courts over foreigners. The part dealing with resident 
aliens contains chapters on taxes and duties, foreigners in business, judicial 
and administrative measures, students, personal and property rights, in- 
cluding marriage, divorce and testaments. A final chapter is devoted to 
nationality and naturalization. 

International Politics of Most Recent Time in Treaties, Notes and Declara- 
tions. By Ju. V. Kliuénikov and A. V. Sabanin. [In Russian] Part 3, 
from the Raising of the Blockade from Soviet Russia to the 10th Anniversary 
of the October Revolution. Fascicule 1, Documents of the Soviet Diplo- 
macy. Published by Lietzdata NKID, Moscow, 1923. pp. 430. 
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Paris, January—March, 1928. pp. 64. 10 francs. 
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* Mention here does not preclude a later review. 


BOOKS RECEIVED 725 


Dedk, Francis. The Hungarian-Rumanian Land Dispute. A Study of 
Hungarian Property Rights in Transylvania under the Treaty of Trianon. 
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$5.00. 

Dexter and Hunter. The War Debts—An American View. New York: 
Macmillan Co., 1928. pp. vill, 173. $1.50. 

Elliott, W. Y. The Pragmatic Revolt in Politics. Syndicalism, Fascism, 
and the Constitutional State. New York: Macmillan Co., 1928. pp. 
xviii, 540. Index. 

Eagleton, Clyde. The Responsibility of States in International Law. New 
York: New York University Press, 1928. pp. xxiv, 291. Index. $6.00. 

Fanshawe, John E. Education for Tolerance. New York: Independent 
Education, 1928. pp. 30. 

Fateful Years—1909-1916. Reminiscences of Serge Sazonov. New York: 
Frederick A. Stokes Company, 1928. pp. 328. Index. $4.00. 

Freund, Ernst. Administrative Powers Over Persons and Property. Chicago: 
University of Chicago Press, 1928. pp. xxii, 620. Index. $5.00. 

Golder, Frank Alfred. Documents of Russian History, 1914-1917. (The 
Century Historical Series.) New York: Century Company, 1927. pp. 
xvi, 663. Index. $4.00. 

Grandin, A. Bibliographie Générale des Sciences Juridiques, Politiques, 
Economiques et Sociales de 1800 4 1925-1926. 3 Vols. and Supplement for 
1926-1927. Paris: Recueil Sirey, 1926-1928. pp. Vol. I, viii, 794; Vol. 
II, 854; Vol. III, 691; Supplement, 224. 

Guggenheim, Paul. L’Imposition des Successions en Droit International et le 
Probléme de la Double Imposition. (Mémoires Publiés par la Faculté de 
Droit de Genéve.) Geneva: Librairie Georg & Cie, 1928. pp. 137. 5 
Swiss francs. 

Hungarian Frontier Readjustment League. Responsibility for the War and 
for the Treaty of Trianon. Documents Relating to the Hungarian 
Question Published Since the End of the Great War. Introduction by 
Professor Eugene Horvéth. Budapest: Victor Hornydnsky Co. Ltd., 
1928. pp. 80. 

Institute of Pacific Relations. Problems of the Pacific. Proceedings of the 
Second Conference of the Institute of Pacific Relations, Honolulu, 1927. 
Edited by J. B. Condliffe. Chicago: University of Chicago Press, 1928. 
pp. xiv, 630. Index. $3.00. 

Keefman, Ernst. Die avoirs en numéraire (cash assets) im Vertrage von 
Versailles. Vélkerrechtsfragen—Heft 23. Berlin: Ferd. Dimmlers 
Verlag, 1928. pp. 52. M. 2.75. 

Lacour-Gayet, G. Talleyrand—1754-1799. Paris: Payot, 1928. pp. 426. 
40 franes. 

Lambert, Charles. La France et les Etrangers. Paris: Librairie Delagrave, 
1928. pp. 154. 


726 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Lee, Ivy. Present-Day Russia. New York: Macmillan Company, 1928. 
pp. xii, 206. $2.50. 

Liais, Michel. La Question des Stupéfiants Manufacturés et l’Oeuvre de la 
Société des Nations. Paris: Société Anonyme du Recueil Sirey, 1928. 
pp. 208. 30 francs. 

Macartney, C. A., and others. Survey of International A ffairs—1925. 
(Volume II) Royal Institute of International affairs. New York: Oxford 
University Press, 1928. pp. xii, 486. Index. Maps. $8.50. Supple- 
ment—Chronology of Events and Treaties, Jan. 1, 1920-—Dec. 31, 1925. 
pp. 235. $4.25. 

Magnus, Julius. Tabellen zum Internationalen Recht. Heft 3: Urheber- 
recht. Berlin: Franz Vahlen, 1928. pp. xvi, 328. M. 32. 

Miller, David Hunter. The Drafting of the Covenant. 2 Vols. Introduc- 
tion by Nicholas Murray Butler. New York: Putnam, 1928. pp. Vol. I, 
viii, 555; Vol. II, iv, 857. Index. Price, $15.00. 

Moye, Marcel. Le Droit des Gens Moderne. Paris: Recueil Sirey, 1928. 
pp. xvi, 488. 

Nussbaum, Arthur. Vertraglicher Schutz gegen Schwankungen des Geldwertes. 
Heft 1—Institut fiir auslindisches und internationales Privatrecht. 
Berlin und Leipzig: Walter de Gruyter, 1928. pp. 95. M. 5. 

Ogg, Frederic Austin. Research in the Humanistic and Social Sciences. 
Report of a survey conducted for the American Council of Learned So- 
cieties. New York: Century Company, 1928. pp. viii, 454. Index. 

Oncken, Hermann. Napoleon III and the Rhine. Translated from the 
German by Edwin H. Zeydel; with a Foreword by Ferdinand Schevill. 
New York: Alfred A. Knopf, 1928. pp. xxvi, 210. 

Politische Wissenschaft. Probleme der Demokratie. Heft 5—Deutschen 
Hochschule fiir Politik in Berlin und des Instituts fiir Auswartige Politik 
in Hamburg. Berlin-Grunewald: Dr. Walther Rothschild, 1928. pp. 
xii, 97. 

Pourtalés, Graf F. Meine letzten Verhandlungen in St. Petersburg Ende 
Juli 1914. Berlin: Deutsche Verlagsgesellschaft fiir Politik und Ge- 
schichte, 1927. pp. xii, 198. M. 15-25. 

Pringle, W. Henderson. Economic Problems in Europe Today. Introduc- 
tion by Sir Charles Grant Robertson. Lectures delivered at the City of 
Birmingham Commercial College, Michaelmas Term, 1927. London: 
A. & C. Black, Ltd., 1928. pp. xii, 146. 

Rechtsvergleichendes Handwérterbuch fiir das Zivil—- und Handelsrecht des In- 
und Auslandes. Zweiter Band. Dritte Lieferung (Allgemeine Giiter- 
gemeinschaft—Anwachsung im Erbrecht), pp. 161-240; Zweite Lieferung 
(Aktiengesellschaft—Allgemeine Giitergemeinschaft), pp. 81-160. Ber- 
lin: Franz Vahlan, 1928. M. 5 each. 

Redlich, M. D. International Law as a Substitute for Diplomacy. Chicago: 
Independent Publishing Company, 1928. pp. xii, 208. 


= 


BOOKS RECEIVED 727 


tippy, J. Fred. Latin America in World Politics. New York: Alfred A. 
Knopf, 1928. pp. xiv, 286. Index. 

Séderhjelm, J. O. Démilitarisation et Neutralisation des Iles d’Aland en 
1856 et 1921. Helsingfors: Séderstrém & Co., 1928. pp. xviii, 380. 

Soviet Russia in the Second Decade. Edited by Stuart Chase, Robert Dunn 
and Rexford Guy Tugwell. A joint survey by the Technical Staff of the 
First American Trade Union Delegation. New York: John Day Co., 
1928. pp. xvi, 374. Index. $4.00. 

Strupp, Karl. Grundztige des positiven Vélkerrechts. Bonn: Ludwig Roéhr- 
scheid, 1928. pp. xvi, 291. Index. 

Sukiennicki, Wiktor. La Sowveraineté des Etats en Droit International 
Moderne. Paris: Pedone, 1927. pp. 423. 

Taube, M. de. La Politique Russe d’avant-Guerre et la Fin de ’ Empire des 
Tsars (1904-1917). Paris: Librairie Ernest Leroux, 1928. pp. viii, 412. 
40 frances. 

Travers, Maurice. L’Entr’aide Répressive Internationale et la Loi Francaise 
du 10 mars 1927. Paris: Recueil Sirey, 1928. pp. 722. 

Trelles, Camilo Barcia. Francisco de Vitoria Fundador del Derecho Inter- 
nacional Moderno. (Universidad de Valladolid, Seccié6n de Estudios 
Americanistas). Madrid: Editorial Reus, 1928. pp. 229. 8 pesetas. 

Van Rees, D. F. W. Les Mandats Internationaux. Les principes généraux 
du régime des Mandats. Paris: Rousseau & Cie, 1928. pp. 259. 30 
francs. 

Ward, Paul W. Sovereignty—A Study of a Contemporary Political Notion. 
Syracuse, N. Y.: The Hill Bookstall, 1928. pp. viii, 201. 

Wilson, H. W. The War Guilt. London: Sampson Low, Marston Co., 
Ltd., 1928. pp. xxvi, 366. Index. 2ls. 


l 
f j 
g 
3 
. 
). 


REVIEW OF CURRENT PERIODICALS 


By G. FENwIckK 
Bryn Mawr College 


AMERICAN Bar ASSOCIATION JOURNAL, January, 1928 


Opinions of the International Court, by Manley O. Hudson (pp. 45-50, 58), 
continues the series of reviews published in earlier numbers of the JoURNAL 
and surveys the seventh, eighth, ninth and tenth judgments of the Per- 
manent Court of International Justice, as well as the thirteenth advisory 
opinion dealing with the competence of the International Labor Organiza- 
tion, and an order of the court issued in exercise of the compulsory jurisdic- 
tion conferred by acceptance of the Optional Clause in a case between China 
and Belgium. The ninth judgment declared that the application in Upper 
Silesia of a Polish law of expropriation constituted a violation of Poland's 
obligations under the Geneva convention relating to Upper Silesia. The 
eighth judgment held that under the same convention the court had juris- 
diction to determine the existence and extent of the obligation of Poland to 
make reparation for injuries inflicted as a result of the seizure of nitrate 
factories at Chorzow. The ninth judgment affirmed the right of Turkey, 
in the Lotus Case, to punish a French citizen, who had entered Turkey 
voluntarily, for an act committed in connection with a collision on the high 
seas between vessels of the two countries resulting in the death of Turkish 
citizens. The tenth judgment, dealing with the readaptation of the Mav- 
rommatis Jerusalem Concessions which had been the subject of the second 
and fifth judgments, upheld a plea entered by the British government to the 
jurisdiction of the court. 


AMERICAN Law Review, March-April, 1928 


Recognition in International Law, by N. D. Houghton (pp. 228-247), 
deals first with the nature and principles of the recognition of new govern- 
ments and states, distinguishing between recognition of a government as 
de jure and as merely de facto, and citing the recent instances of Russia and 
Mexico. The writer next examines the effect of non-recognition of new 
governments upon the responsibility of the state for their acts and obliga- 
tions, and upon the legal status of such unrecognized governments and their 
laws before the courts of non-recognizing states. Recent cases are cited, 
and the article closes with a comment upon the unsatisfactory character of 
the rule which attributes retroactive effect to recognition when it is finally 
accorded, thereby validating all the acts of the new government even during 
the earlier period when it was not deemed worthy of recognition. The 
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Termination of Hostilities, by Forrest R. Black (pp. 248-256), argues that in 
view of the vagueness and ambiguity of the United States Constitution 
upon the point whether Congress can of its own motion terminate hostilities, 
a formal amendment should be adopted giving Congress the power ‘‘to 
determine the aims and objects of a war and to terminate hostilities.” 
Senator Knox’s resolution of July 2, 1921, by which the World War was 
technically brought to an end, forms the central point of the discussion. 

Ibid., May-June, 1928. The Hague Rules of Aerial Warfare, by Harpur 
A. Gosnell (pp. 409-429), presents a running commentary upon the rules 
drawn up by the delegates of the leading maritime Powers at The Hague in 
1923. The writer emphasizes the absence from the rules of the qualifying 
clauses which largely nullified the Hague conventions of 1907 relating to the 
conduct of war on land and sea, but comments adversely upon specific 
provisions of the rules, as, for example, the explicit non-prohibition of the 
use of tracer, incendiary or explosive projectiles by or against aircraft. In 
view of the opinion of the writer that wars are to be waged ‘“‘down through 
the centuries until universal peace arrives,” the importance of these rules 
will be readily understood. 


AMERICAN POLITICAL ScIENCE REviEew, May, 1928 


Functional Representation in the International Labor Organization, by 
Amy Hewes (pp. 324-338), points out the way in which the three component 
groups of governments, employers, and workers are represented in the 


Conference of the International Labor Organization, cutting across the 
national basis of representation and bringing into direct contact the eco- 
nomic and social interests which would otherwise have to act through 
political intermediaries. The difficulties that have arisen in this experiment 
are discussed and the conclusion is reached that ‘through the direct contact 
of the conference method, problems are more easily put into the human 
terms which are necessary for their comprehension and final solution.” 


CaLiFoRNIA Law Review, January, 1928 


The Rumanian-Hungarian Dispute before the Council of the League of 
Nations, by Francis Dedk (pp. 120-133), after examining the origin of the 
dispute, passes to a consideration of the decision of the Rumanian-Hun- 
garian Mixed Arbitration Tribunal and the refusal of Rumania to accept 
the jurisdiction of the tribunal. The writer deprecates the action of the 
Council of the League of Nations in acting as a court of appeal from the 
decision of the Mixed Tribunal, and advocates reference of the entire ques- 
tion to the Permanent Court of International Justice. 


CAMBRIDGE Law JourNAL, Vol. III, No. II, 1928 


Mandates, by Arnold D. MeNair (pp. 149-160), surveys the general fea- 
tures of the mandate system, the different types of mandates, the national 
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status of the inhabitants of mandated areas, and the relation of third states 
to the mandate system. A concluding note deals with the interesting 
question of sovereignty in respect to the several types of mandates, and the 
writer reaches the conclusion that “‘ very little practical help is obtainable by 
attempting to apply existing conceptions of sovereignty to such a novel state 
of affairs as the mandate system presents.’’ The idea of a division of sov- 
ereignty between the mandatory and the League commends itself, and the 
theory is suggested that if a mandatory renounced his mandate ‘‘the League 
might find itself with a mandated area ‘in hand’ and might administer it 
until a ‘new tenant’ could be found.” 


CotumBia Law Review, February, 1928 


International Law and Private Property Rights, by Frederick S. Dunn (pp. 
166-180), proceeds from the concrete problem of Mexico’s recent petroleum 
and land laws to establish certain general principles with regard to the status 
of property owned by the citizens of one state in another state. The writer 
finds the principles of complete territorial sovereignty and vested property 
rights the chief obstacles to the acceptance of an international standard of 
the protection due to alien property, and suggests the adoption of a rule 
distinguishing between governmental acts which were the result of bona fide 
social and economic reforms and acts discriminatory against foreign property 
holders assuch. The difficulty of drawing such a distinction in the practical 
case is admitted. 

Ibid., May, 1928. Governmental Responsibility in Tort: VII, by Edwin M. 
Borchard (pp. 577-617), is a continuation of earlier studies published in the 
Yale Law Journal. While the writer is concerned with the problem pri- 
marily from the point of view of constitutional law, continental as well as 
Anglo-Saxon, his discussion of general principles bears incidentally upon 
questions of responsibility in international law. The present installment, 
carefully documented like the earlier ones, deals with the doctrines and 
theories advanced in the nineteenth and twentieth centuries and shows the 
conflict of opinions between the different schools of juristic thought. Empha- 
sis is laid upon Gierke’s denial in 1905 of the validity of the nineteenth cen- 
tury distinction between ‘‘ governmental” and “‘corporate’”’ acts, and upon 
the confusion and futility of the classifications and explanations which 
jurists have advanced to justify a socially desirable result. 

Ibid., June, 1928. Theories of Governmental Responsibility in Tort, by 
Edwin M. Borchard (pp. 734-775), carries on the investigation and examines 
in detail the various theories which make responsibility rest upon grounds of 
public law. The jurisdictional issue, the contractual theory, the theory 
of insurance, the public collaboration, ‘fault of the service,” theory of social 
risk, equality of burdens, doctrine of vested rights, and other theories are 
explained and criticized. In conclusion, the writer comments upon the 
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gradual growth of the rule of responsibility and the manner in which the 
traditional props of irresponsibility gave way before modern legal and 
political conceptions based upon social need and a broader understanding of 
the public good. Turning from the continent of Europe to the United 
States, the writer suggests that ‘“‘in the light of the far greater advances in 
theory and practice evident in Europe, we at least might be prepared to 
take the mild step of instituting governmental responsibility in tort.” 


ForeiGN Arrarrs, January, 1928 


The Origin of the Mandates System, by David H. Miller (pp. 277-289), 
points out that the conflict that arose in the Conference at Paris was a con- 
flict regarding a principle rather than a conflict between opposing national 
interests. The theory of trusteeship is discussed in the light of the proceed- 
ings of the Council of Ten and attention is drawn to the provisions regarding 
the recruiting of troops in the mandated areas. 

Ibid., April, 1928. Alternatives for War, by James T. Shotwell (pp. 459-467), 
attempts to clarify the separate purposes and procedure of arbitration, the 
World Court, conciliation and conference. The juristic character of the 
first two is emphasized and the limitations upon their use pointed out. Of 
the two institutions of political settlement, the commission of conciliation 
offers the more convenient procedure for the adjustment of non-justiciable 
questions, but there is need of a better organization of the commissions if 
they are to function effectively. On the other hand, the method of con- 
ference, adapted to more serious issues, is being steadily perfected. The 
War Prevention Policy of the United States, by Frank B. Kellogg (pp. 1-11), 
appears in the form of a special supplement and contains the address of the 
Secretary of State before the Council on Foreign Relations on March 15, 
1928. 


GEORGETOWN Law JOURNAL, June, 1928 


International Radio Relations, by W. Jefferson Davis (pp. 400-414), 
surveys the work of the Washington Radio Conference of 1927 at which the 
_United States, says the writer, “for the first time was in a position of creative 
leadership in building a new structure of international law.’’ Reference is 
made to the results of the International Radio Conference at Geneva earlier 
in the year, and an outline is given of the important European radio prob- 
lems. 
Harvarp Law Review, December, 1927 


The Progress of the Law—Analytical Jurisprudence, 1914-1927, by Roscoe 
Pound (pp. 174-199), while primarily concerned with the theory of law as a 
rule of individual conduct, contains such an acute analysis of the problem 
that it must make almost an equal appeal to the student of international law. 
(To be continued.) 
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Inurno1s Law Review, February, 1928 


Mezican Petroleum Laws, by William D. Kerr (pp. 613-634), analyzes in 
detail the provisions of the earlier Mexican laws relating to subsoil property 
and contrasts them with the provisions of the Constitution of 1917 and the 
enabling legislation of 1925. The decisions in the Texas Company and 
Mexican Petroleum Company of California cases of 1921 and 1927 are 
examined and the extent to which they modify the statutory law is dis- 
cussed. The writer holds that the ‘‘confirmatory concessions’ are an 
‘“‘avowed attempt to change the status in law of acknowledged preéxisting 
rights,’”’ and denies any analogy between them and the exercise of police 
power by individual States of the United States. 


THE JuRiIpIcaL Review, June, 1928 


The Rights and Liabilities of Foreign Sovereigns and Foreign Sovereign 
States as Litigants, by Nelson Mustoe (pp. 150-171), surveys the classical 
British cases upon the subject and points out the tendency of the British 
courts to accept as conclusive an authoritative certificate of the Crown 
through a minister of state to the effect that the defendant is the sovereign 
of a foreign state. The same rule holds for public property as for the person 
of sovereigns, and the fact that the property is used for trading purposes does 
not affect its immunity except as the result of an international convention. 
The unsettled questions for which there is no precedent make it seem ad- 
visable to the author that the courts throw upon the government and the 
legislature their solution, on the ground that these questions partake largely 
of the character of matters of state policy. 


LAW QUARTERLY REVIEW, April, 1928 


The ‘Lotus’ Case, by J. L. Brierly (pp. 154-163), calls attention to the 
fact that this case is the first occasion upon which the court has been called 
upon to deal with a pure question of customary international law, and pro- 
ceeds to examine minutely the correctness of the majority interpretation of 
the jurisdiction of the Turkish courts under the Lausanne Convention of 
1923 and under the Turkish Penal Code. The writer supports the positions 
that the competence of the Turkish courts must be regarded as established 
unless a rule of international law could be produced prohibiting it in the 
circumstances of the case, but he quotes with warm approval the separate 
opinion of Judge Moore that Article 6 of the Turkish Penal Code was “ con- 
trary to well-settled principles of international law,” being an attempt to 
punish foreigners for alleged violations of laws to which they were not 


subject. 
Micuicgan Law Review, December, 1927 


Equality in International Law, by Arnold D. McNair (pp. 131-153), sur- 
veys the origin of the principle of equality and criticizes in detail the several 


REVIEW OF CURRENT PERIODICALS 733 


meanings that have been attached to it. The theory of “equality before the 
law” or ‘‘forensic equality”’ appears to be ‘‘a just and necessary principle, 
‘and requires no particular comment’’; on the other hand, the “ equality of 
capacity for rights’? does not embody a reality, whether or not it represents 
an ideal, and it is not likely to become a reality until international law has 
developed rules covering the field of morality or public policy so as to meet 
situations involving duress in the making of a treaty. The third sense of the 
term ‘‘ Equality for law-making purposes” seems to the writer ‘‘a clog on the 
process of international legislation.” 

Ibid., February, 1928. The Case of the S. S. “Lotus,” by George W. 
Berge (pp. 361-382), reviews the recent decision of the Permanent Court of 
International Justice, a ‘‘momentous judgment,”’ of special interest to 
students of international law because it was the first case to come before the 
court in which the question for decision was a point of general international 
law. After a review of the circumstances of the case and of the problems 
which it raised, the writer indicates the wide field for speculation which the 
decision offers. The separate opinion of Judge Moore is examined and 
criticized. In conclusion the writer points out certain features of the 
decision which appear to weaken the objections which have been raised against 
the proposed membership of the United States in the Permanent Court: the 
court sanctioned the principle that a state is sovereign within its own terri- 
tory as to jurisdictional matters; it refused to consider questions which it 
regarded as belonging to municipal law; and it gave the decision to a small 
nation not a member of the League of Nations as against a League member 
and one of the leading Powers of the world. 


UNIVERSITY OF PENNSYLVANIA Law Review, December, 1927 


International Treaties and the Clause “‘ Rebus Sic Stantibus,” by John P. 
Bullington (pp. 153-177), examines the origin and basis of the so-called 
“implied clause”’ in treaties, points out the difficulties attending its applica- 
tion, and concludes that ‘‘the clause rebus sic stantibus as sustained by the 
majority of writers is so pregnant with danger as to outweigh any considera- 
tions of possible benefit which might be derived from it in exceptional cases.”’ 
The suggestion is made that the parties to a treaty might at the time of its 
making ‘‘insert a clause providing that intervening force majeure or frustra- 
tion would entitle either party to a revision or revocation of the treaty, and 
that in case of dispute the matter be settled by some international judicial 
body.” 

Tue Rounp TaBLe, June, 1928 


The Outlawry of War (pp. 455-476), discusses editorially the Kellogg draft 
treaty submitted on April 13 to France, Great Britain, Germany, Italy, and 
Japan. The alternative French draft is presented and comparison and 
contrast made with the existing obligations of the members of the League of 
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Nations and the parties to the Locarno agreements. The opinion is ven- 
tured that the proposal ‘‘opens an approach to the problem radically differ- 
ent from that embodied in the Covenant, but perfectly consistent with it,” 
and the writer suggests that in time the United States may realize that, if 
the renunciation of war is to be effective, it will be because she herself is 
willing to renounce her isolation and to help construct and to submit to an 
impartial system of pacific settlement all international questions, her own 
included. 
VireGinia Law Review, November, 1927 

The Law of Nations: A Science That Has Stood Still, by Sterling E. 
Edmunds (pp. 19-30), criticizes somewhat ironically the conception of an 
international law between ‘‘sovereign states’”’ as it has developed during the 
past three centuries, and after an indictment of the power of Congress to 
declare war, asserts that the appeal for peace must be made, not by sovereign 
government to sovereign government, but by people to people, that each may 
restrain the ambition of its own government. No account is taken of recent 
international progress since the World War. ) 


